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Tue Legislature having, at its last session, placed the sum 
of five hundred dollars at the disposal of the Justices of the 
Supreme Court, for the publication of Law Reports, the pre- 
sent volume has been prepared by the undersigned, during 
the leisure he could find for that purpose in the midst of his 
proper duties, and contains a large portion of such judg- 
ments, decisions and rulings of the principal Courts in the 
Kingdom, as have been preserved of record, or published in 
the “ Polynesian.” 

During the period of time over which these reports extend, 
many judgments have been given, and numerous rulings have 
been made, of which no perfect record or report has been 
preserved; but the present publication will preserve, in a 
useful form, many of the most important decisions which 
have, from time to time, been given in our Courts; and it is 
hoped that this volume will, in some measure, supply a want 
that has long been felt by gentlemen engaged in the practice 
of the law, and by the Judiciary of the Kingdom. 

It was originally intended that the compilation of these 
Reports should be the joint work of the late Chief Justice 
Lee and the undersigned, but the feeble state of Mr. Lee’s 
health did not admit of his even seeing them as they passed 
through the press. The undersigned has, therefore, thought 
it proper to dedicate this volume to the memory of one 
whose name will be revered till the latest period of our 
national history. 

G. M. ROBERTSON, 
Associate Justice of the Supreme Court. 


HoxoLuLu, June, 1857. 
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COURT OF OAHU. 


JANUARY TERM—1847. 


Rospert W. Woop vs. BENJAMIN STABK, JR. 


A lease made to defeat an existing judgment against the lessor, the 
lessee having knowledge thereof, is fraudulent, and void as to third 


parties. 


Counsel having closed, his Honor, Junar Ler, charged the 
jury in substance as follows: 


Gentlemen of the Jury: 

The case now before you for consideration and decision, is 
one which was brought into this Court by an appeal from the 
Court below. In all cases of this kind, that is, in cases of 
appeal, the parties are allowed to introduce the same evi- 
dence that was admissible in the Court below, together with 
all new evidence that may have arisen and come to their 
knowledge since the former trial. 

Gentlemen, that evidence has been introduced: you have 
heard the testimony of the witnesses upon the stand, and it 
now remains for me to charge and direct you as to the law 
applicable to this case, leaving it in your hands, well and 
truly to try the same, and verdict give according to the evi- 
dence and the law. 

The plaintiff in this case brings his action to recover the 
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sum of $55, for wharfage, had by the defendant in July last, 
and founds his claim upon a certain lease, executed to him 
by Ladd & Co., in the previous month of June. The defend- 
ant admits that he has had the wharfage—he admits that he 
owes $55, but denies that he owes it to the plaintiff, on the 
ground that the lease under which he claims is fraudulent. 
He declines paying the money to the plaintiff for the reason 
that he has been stopped from so doing by the sheriff with 
an execution and trustee process in his hands, issued upon 
a judgment rendered in this Court, in favor of Pelly & Allen, 
previous to the execution of the lease. 

But the ground has been assumed before you, gentlemen, 
by the plaintiff's counsel that the defendant has no right to 
inqure into the legality or illegality of the lease upon which 
he founds his claim. But the authorities which he brings in 
support of this doctrine, do not go to that length. Clearly, 
Stark could not bring any action at law or equity to annul 
this lease, however illegal it might be, because, not being a 
creditor, it would be a matter with which he had no business 
to meddle. But it is quite a different thing to say that, 
when the lease (the ground of the plaintiff's claim) is en- 
deavored to be enforced against him, that he has no right to 
impeach the validity of that lease. By no means do the 
cases cited by the learned counsel go to that extent. To 
allow such a doctrine to prevail in this case, would be to 
allow the merits of the case to be avoided on the merest 
technicality. 

Gentlemen, the main question for you to determine is, 
whether the lease is good or no. If, upon a candid and im- 
partial consideration of the testimony, you find that the 
lease is good—that it was made in good faith, and without 
any intent to defraud creditors, then your verdict will be for 
the plaintiff, in the sum of $55. But if, on the other hand, 
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vou shall find that it was made with the knowledge of both 
parties to the lease, of the existence of judgments restirg 
upon the estate of Messrs. Ladd & Co., and with the intent to 
defeat those judgments, then your verdict will be for the 
defendant. 

This, gentlemen, is the law of the land, the law of Great 
Britain, the United States, and of every country with whose 
laws I am at all conversant. It is a rule of law which has 
been firmly established and strictly adhered to since the time 
of Twyne’s case, in the days of Lord Coke, down to the pres- 
ent moment. It is a rule of law, founded in integrity and 
fair dealing between man and man; a rule of law based on 
the great principles of morality and public policy—for you 
will see at once, that if we were allowed, when we find that 
judgments are existing against us, or are about to be re- 
covered against us; if we were allowed, I say, in such circum- 
stances to transfer our property into the hands of others, 
and thus defeat the just claims of honest creditors, there 
would be no safety in the every day transactions of life—no 
safety in that credit which we are daily giving and lending 
to each other. 

Lord Mansfield, the great lawyer, perhaps I may say the 
brightest star that ever shone in the firmament of the Eng- 
lish law, has said in the case of Cadagan vs. Kennett, that 
any purchase of a debtor's property, with the intent to de- 
feat a judgment, cannot stand in the eye of the law, even 
though the purchaser pay a full, fair, and valuable considera- 
tion for the same. Why? Because the purpose is iniqui- 
tous. It would be assisting one man to cheat another, which 
the law will never allow. 

The late and very deeply lamented Judge Story, in his 
Commentaries on Equity, recognizes the same doctrine, and 
gives additional emphasis to the words of Mansfield. We 
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may say the same of Blackstone, Kent, and of every other 
commentator of English and American law. 

There is no positive evidence, gentlemen, that the plaintiff 
knew of the existence of the judgment of Messrs. Pelly & Al- 
len, at the time of entering into the lease, but there are some 
circumstances going to that effect, which, without comment, 
I leave in your hands, to give them such weight as you may 
think they deserve. 

To reiterate what I have already said, the main question 
for you to decide will be, whether the lease is valid or in- 
valid. If you shall find it to have been made in good faith, 
then your verdict will be for the plaintiff in the sum of $55. 
If you should find that it was made in bad faith, with the in- 
tent to defraud creditors, then your verdict will be for the 
defendant. 

The jury retired, and in a few minutes returned with a ver- 
dict for defendant. 

Mr. De Fiennes, for plaintiff. 

Mr. Jasper, for defendant. 


APRIL TERM, 1847. 


GzoBdE Petty vs. C. H. NICHOLSON. 


A bona fide holder of a negotiable note, to whom it was assigned fora 
valuable consideration before it was due, is entitled to recover against 
the maker, notwithstanding he may have paid the amount of the note 
to the original payee. 


The Judge charged the jury that the first ground of the 
defense, viz.: That the defendant had once paid the note to 
Wiley, and ought not to pay it a second time to plaintiff, 
when standing by itself, as an isolated defense, was an un- 
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sound one. That although the defendant might have paid it 
to Wiley, yet if the plaintiff took it before the day of its ma- 
turity, giving a valuable consideration for the same, and with 
no knowledge of fraud in its circulation, then he was an inno- 
cent, bona fide holder, and entitled to recover, however great 
the wrong on the part of the endorser. The Judge stated it 
to be a well settled principle of commercial law, that a bona 
Jide holder for value, and without notice, was entitled to re- 
cover upon any negotiable instrument received by him before 
it became due, notwithstanding any defect of title in the per- 
son from whom he received it; and even though that person 
might have obtained the same by theft or robbery. That 
this doctrine might, and beyond question often did, work great 
hardship; but that it was founded in the broad and liberal 
principles of public policy, and absolutely necessary to the se- 
curity and circulation of negotiable instruments. That if it 
were not so, the negotiability of instruments would be en- 
tirely overthrown, and third persons could not recover notes, 
bills of exchange, etc., without incurring the risk of being 

- ousted of their just rights by some defect or equity existing 
between the original parties, which it was impossible for them 
to foresee. 

But though the first ground of the defense be an unsafe 
and unsound one, if the defendant has made good either of the 
other grounds, viz.: that plaintiff gave no consideration for 
the note, that he took it after it became due, or with knowl- 
edge of infirmities, then Pelly had no greater rights than 
Wiley, and if Wiley would fail in an action on the note, then 
plaintiff must. 

The jury rendered a verdict for plaintiff in the sum of 
$515.77. 

Mr. Jasper, for plaintiff. 

Mr. DeFiennes, for defendant. 
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Judd v. Ladd & Co. 
G. P. Jupp vs. Lanp & Co. 


Notice of a motion for a postponement of trial ought to be given to the 
opposite party, together with a copy of the affidavit upon which the 
motion is based. 

But when this had not been done, the Court granted the motion, upon 
condition that the costs of the opposite party should be paid instanter. 


The defendants moved the Court for postponement of this 
case upon affidavit of the absence of material witnesses. The 
plaintiff opposed the motion with counter affidavits, on the 
ground of delay and the danger of losing his claim; and re- 
quested of the Court, if it was postponed, that defendants 
should give security, &c. 

The Court took time to consider the motion, and gave the 
following decision : 

This is a motion made by the defendants for the postpone- 
ment of trial, and founded upon the common affidavit of the 
absence of material witnesses. These witnesses are Milo 
Calkin and James B. McClurg; one of whom has gone to the 
United States, and the other to California. 

The plaintiff has never been served with any notice of this 
motion, that he might be prepared to show cause why the 
same should not be granted; but he is taken wholly by sur- 
prise, and rendered unable to meet the motion, although one 
of the most vital importance to his interests. He is com- 
pelled, notwithstanding the defendants must have known that 
these witnesses would be absent at the trial, and must have 
intended to move the Court for a postponement of the trial long 
before the commencement of the term—notwithstanding this, 
and their ability to have given the plaintiff due notice of their 
motion, it is delayed until the calling of the case upon the 
calendar, and the plaintiff is compelled to meet it wholly un- 
prepared—upon the spur of the occasion. Justice and equity 
require, in every case of this kind, that when notice can be 
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given, it should be; and a copy of the affidavit upon which 


the motion is founded, served on the opposite party, that he 
may be prepared to meet the same. 

It was necessary under the practice of the common law, to 
give the opposite party at least two days’ notice of a motion 
of this kind, and an affidavit of service of such notice must at 
the time of making the motion be then produced and read. 
“And motion to put off trial which was to be the then next 
day has been held too late.” Vide 1 Crompton’s Practice, 
217. Barnes, 438, 442. 

Though notice could have been given, and copy of affidavit 
served in this case, nothing of the kind has been done, and 
on this ground alone the Court would be justified in denying 
the motion. Moreover the motion itself is a faulty one, as it 
states no definite time of postponement, but asks that the 
trial be put off until the absent witnesses return, which may 
be one year, two years, or never. It is necessary that some 
specific time be mentioned in a motion to postpone trial; and 
one of the three great essentials of an affidavit founding such 
a motion, is, that it state that the witnesses can be had at the 
time to which the trial is to be deferred. Vide Graham's 
Practice, 246. 3 Burrows’s Rep., 1514. 

The whole proceeding on the part of the defendants’ coun- 
sel has been an informal one to say the least; but the Court 
strongly disliking anything like technicality, and aiming only 
at substantial and impartial justice, desire not to make this 
informality the ground of their decision. Technical rules, 
though necessary to the order.of all legal proceedings, often 
work great injury when too strictly enforced, and this Court 
will at all times seek to give them the most liberal construc- 
tion, that they may not tend to the evasion and defeat of the 
true end of all law, that is, impartial justice. 

The plaintiff swears in his affidavit, that this motion, as he 


12 


13 


16 HAWAIIAN REPORTS, 1847. 


Judd v. Ladd & Co. 


verily believes, is made solely for the purpose of delay, and 
the defeat of his claim. If this be so, common sense, equity 
and justice would seem to demand that the request of the 
plaintiff requiring the defendants to give security, if the post- 
ponement be granted, should be enforced: else when men are 
sued, they may, by making the common affidavit (in which it 
was remarked by the Court of King’s Bench so early as the 
time of George III, “Men take great latitude in swearing 
in the common form,”) postpone the trial, and in the meantime 
dispossess themselves of their property, and thus render the 
plaintiff’s judgment, when recovered, utterly worthless. 

But the Court, lest injustice should, by any possibility, 
however remote, result to the defendants in this suit, do grant 
the usual postponement, and order that this trial be put off 
until the next term of this Court, and upon the usual rule, 
that the costs of the opposite party be paid “instanter,” that 
is, within twenty-four hours. 

In making this decision, the Court would by no means be 
understood as establishing the precedent that, generally, 
trials may be postponed without giving security when re- 
quired by the opposite party. The practice of the Court is 
not arbitrary on this subject, but such as, in their discretion, 
will work the greatest justice in the cases arising. The 
Courts of England and America are, at the present time, lean- 
ing strongly against any such practice. They very properly 
regard it with jealousy and disfavor, as often working the de- 
feat of just claims. 

Mr. Judd in person for plaintiff. 

Mr. DeFiennes for defendants. 


HAWAIIAN REPORTS, 1847. 17 
Judd v. Ladd, Brinsmade and Hooper. 


MAY TERM—1847. 


G. P. Jupp vs. W. Lapp, P. A. BrinsMADE AND W. Hooper. 


In leasehold estates for a term of years, delivery of possession was never 
necessary. In the present age, delivery of 9 is not necessary 
in any conveyance, however absolute. 


The Court after reviewing the evidence, charged the jury 
in substance as follows: 

The plaintiff, gentlemen of the jury, upon proof of the lease 
and assignment, has made out a prima facie case, and the 
onus is upon the defendants to show either that they are not 
bound to pay rent, or that it has been paid, or is not yet due. 

To do this, the defendants have taken several points, and 
urged them with considerable force. Let us now examine 
them, and see whether they be good or no. First, they con- 
tend that the main consideration of this assignment is for 
services rendered while plaintiff was a member of the mis- 
sion; and consequently, that the mission, and not the plain- 
tiff, is entitled to these rents. Could the mission, gentlemen, 
come into Court under this assignment and claim these rents 
of defendants? Most clearly not. Who can then? No one 
but the plaintiff. Whether the mission have any claim to 
these rents or not, it is unnecessary for me to decide; but if 
they have, they cannot collect them by a suit under this as- 
signment; but must collect them from plaintiff, after he has 
received them. But it appears that this assignment was 
made more than a year after the plaintiff had left the mis- 
sion; consequently, this acquired property came as a gra- 
tuity, (unexpectedly, perhaps, ) not while plaintiff was a mem- 


13 


14 


14 


18 HAWAIIAN REPORTS, 1847. 


Judd v. Ladd, Brinsmade and Hooper. 


ber of the mission, and not in violation of the rule forbid- 
ding members of the mission to acquire individual property. 

But allowing that that part of the consideration relating 
to “15 years past services,” entirely fails the plaintiff, still 
the “one dollar in hand paid,” is a sufficient consideration to 
support his claim under the assignment, and so would it be, 
were it one cent or one barleycorn. This position, then, I 
think untenable, and insufficient to defeat the plaintiff's claim. 

The second point of the defense is, that the assignment 
was made at a time when this kingdom was in the possession 
of Great Britain, and in direct contravention of a law forbid- 
ding all persons to buy, sell, lease, or transfer lands. A 
leasehold estate for a term of years is nothing but a mere 
chattel—mere personal property, and certainly no one can 
seriously contend for a moment that the assignment of rents 
or profits flowing from such a lease, is violation of a law 
against buying, selling, leasing, or transferring lands. Such 
a position is unsound. It has no basis in the law, and can 
avail the defendants nothing in defeating the plaintiff's action. 

Thirdly, it is contended that no one has ever delivered the 
possession of this land to the defendants; therefore, they 
have had no use of the property, and cannot be made to pay 
for that which they never had. 

In leasehold estates for a term of years, delivery of posses- 
sion was never necessary. In the present age, delivery of 
possession is not necessary in any conveyance, however ab- 
solute. In ages long past, in the earliest periods of the com- 
mon law, when a feoffment was the only mode of convey- 
ance, it was always accompanied by livery of seisin, or in 
other words, delivery of possession. Then the lord of the 
soil entered upon his land, and in presence of the assembled 
peers, freeholders of the neighborhood, took hold of the 
door-latch, picked up a clod of earth, or plucked a tuft of 
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grass, or twig, and delivered it to the feoffer, in the name of 
the seisin of all the lands he intended to convey. This 
public livery of seisin operated as a good conveyance without 
deed or writing, whatever; and as Chancellor Kent justly re- 
marks, “was well adapted to the simplicity of those unlet- 
tered ages.” But this custom is entirely out of practice, 
and has long since become obsolete both in England and 
America. The present mode of conveyance is by deed, which 
becomes effectual when duly recorded without actual delivery 
of possession. 

Lastly, the defendants contend that allowing the plaintiff 
is entitled to rent, which they deny, he can claim only $500; 
for $500, or one year’s rent has been paid by the purchaser 
of a year's use of these premises at a sheriff's sale in Decem- 
ber, 1844. 

It will be found by examining the lease, that no rent was 
due on this wharf lot, until the 21st of February, 1846, and 
consequently, the $1000 paid in 1844, for the rent of the 
wharf lots, could not have been for rent under this lease ; for 
no rent on this wharf lot had then accrued. Such an appli- 
cation of one half of the $1000, would be an extinguishment 
of something not in existence. 

The whole case, gentlemen, is narrowed down to this 
single point. Is the rent due and unpaid? If it is, and the 
plaintiff has never hindered, opposed, or deprived the de- 
fendants from taking possession, then your verdict should be 
for the plaintiff in the sum of $1000, with interest on $500, 
from the 21st of February, 1846, to the present time, and on 
the remaining $500, from the 21st of February, 1847, to this 
day. But if, on the other hand, you should find that it was 
impossible for the defendants to gain possession, or that 
they were opposed in so doing by either M. Kekuanaoa or 
the plaintiff, then your verdict should be for the defendants. 
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After an absence of a few minutes, the jury came into 
Court and gave a verdict for the plaintiff in the sum of $1084. 

Mr. Judd for plaintiff. 

Mr. Brinsmade for defendants. 


JUNE TERM—1847. 


JOHN Wiey vs. Robert Bord. 


The exoneration of a Sheriff by the Court, will not protect him from 
liability to third parties. 


This was an action of trover, brought to recover the sum 
of $1307, which the plaintiff alleged to be the value of cer- 
tain wood, money and other property, which the defendant 
had taken on an execution while Sheriff of Oahu, and conver- 
ted to his own use. 

The defendant contended that he applied no property to 
his own use; but made an honest application of all the prop- 
erty received by him as Sheriff of Oahu to the executions in 
his hand. He likewise exhibited an exoneration from his 
Honor, JUDGE ANDREWS, showing that the defendant had sat- 
isfactorily accounted under oath to his Honor for his trans- 
actions as sheriff, and been discharged from further accounta- 
bility on his bond. 

There was much evidence introduced by both parties, but 
it was very contradictory and seemed unsatisfactory to the 
Court, who expressed a wish to have additional evidence 
offered if it was possible to procure it. None being offered, 
the Judge charged the jury, that the exoneration of the de- 
fendant could avail him nothing, for it was beyond the power 
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of any Court to release a sheriff from his liability to third 
persons. Neither could it have been the intention of his 
Honor JUDGE ANDREWS to release Boyd from accountability, 
except so far as the Court of Oahu were concerned. On the 
other points of the case, the Judge expressed himself in 
doubt, from the want of evidence, which was evidently want- 
ing to complete the chain. 

The jury returned into Court after a short absence to hear 
certain testimony, which was read to them with the consent 
of both parties by the Judge. They then retired, and after 
an absence of about three hours returned into Court, unable 
to agree, and stating that there was no hope of their agree- 
ing, were discharged from further duty. 

Mr. Bastian for plaintiff. 

Mr. Jasper for defendant. 


SEPTEMBER TERM—1847. 


ELIAB GAME AD Hiram Grimes ve. WM. WALKER. 


A failure of consideration may always be shown by parol evidence, in 
defence to an action on a promissory note. 


This was an action of assumpsit brought to recover the 
sum of $705, upon a book account, and two e notes 
payable in fire wood. 

Defendant admitted that he gave the plaintiffs the promis- 
sory notes, but contended that they were entirely without 
consideration. 

The defendant offered to show that the consideration of 
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these notes was the rent of a certain house and lot, the own- 
ership of which was claimed by both parties, and that it was 
agreed between the plaintiffs and the defendant at the time 
of giving these notes, that if the property proved to belong 
to the defendant, the notes should be null and void—that the 
premises had been given up- defendant by the plaintiffs, 
and therefore the consideration of the notes had totally 
failed. 

Plaintiffs objected to this evidence, on the ground that it 
was contrary to the rule of law which forbids the admission 


of any oral evidence showing any different bargain or agree- 


ment from that expressed in the note. 

The Court overruled the objection, on the ground that a 
total failure of consideration might always be shown in de- 
fense to an action on a promissory note, and the evidence 
was accordingly admitted. 

The defendant further offered to show evidence that at the 
time of settlement with the plaintiffs in July, 1846, they gave 
him a bill of items of his account, in which there were errors 
sufficient to throw a balance in his favor of $1,624, for which 
sum he claimed he was entitled to a verdict. 

Plaintiffs then offered the testimony of their book-keepers 
to rebut the evidence of defendant’s witnesses; when the 
case was submitted to the jury. 

The jury after an absence of an hour returned into Court, 
stating through their foreman that they had agreed upon a 
verdict; but before the delivery of the same, the plaintiff's 
counsel submitted to a nonsuit, and accordingly judgment of 
nonsuit with costs was entered against plaintiffs. 

Mr. Jasper for plaintiffs. 

Mr. DeFiennes for defendant. 
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OCTOBER TERM, 1847. 


— 


Roserr W. Woop vs. W. Lapp, P. A. BnenIDR AND WX. 
Hoorn. i 


There is no law of this Kingdom which makes a seal necessary to the 
validity of a deed. 

Ir this instance the deed purported to be sealed by the parties. 

When a party recovers judgment upon secured and unsecured debts, he 
may first apply what is collected to the extinguishment of the unse- 
cured portion of the debts, and next in satisfaction of the secured part. 


This was a. petition to the equity side of the Court for the 
foreclosure of & certain mortgage, and decree of sale of the 
mortgaged premises. 

The defendants, Messrs. Brinsmade, Ladd, and Hooper, a 
mercantile firm of Honolulu, doing business under the name 
of Ladd & Co., on the 10th day of August, 1844, loaned of the 
complainant the sum of $15,389 92, and gave him a mortgage 
on their sugar plantation, &c., on the Island of Kauai, as se- 
curity. The time for the payment of the above sum having 
elapsed, this petition was filed. 

At the first hearing of the case, an answer to complainant’s 
petition was filed by defendants Reynolds, Munn and Board- 
man, objecting to the validity of the mortgage, and to the 
prayer of complainant. But subsequently those objections 
were withdrawn. 

The Hawaiian Treasury Board, as a prior incumbrancer, 
claimed by virtue of an agreement with Messrs. Ladd & Co., 
dated 13th September, 1842, to have a prior lien upon the 
mortgaged premises for $3,500. 

The complainant denied the validity of the agreement upon 
which this claim was based, or that anything was due to the 


17 


17 


18 


24 HAWAIIAN REPORTS, 1847. 


Wood v. Ladd, Brinsmade and Hooper. 


Hawaiian Treasury Board, on the ground that said agreement 
was & mere memorandum of an agreement, without considera- 
tion, and not under seal; second, that if anything was ever 
due said Board by virtue of that agreement, the same had 
been paid. 

Mr. Jasper and Mr. De Fiennes for complainant. 

Mr. Judd for Hawaiian Treasury Board. 

After a full hearing of the evidence, the Judge charged the 
jury, in substance, as follows: 


Gentlemen of the Jury: 


The main questions we have to determine are these: 

First, whether the mortgage is valid or not? and if valid, 

Second, whether the conditions of that mortgage have been 
broken, and if so, the amount due the complainant? 

Third, whether there are any valid prior incumbrances, and 
if so, what is their amount? 

On the first question, gentlemen, as to the validity of the 
mortgage, we have no room to doubt. All the persons known 
to the Court as having any interest in the mortgaged prem- 
ises, have been made parties to the plaintiff's petition, in order 
that if they had any objections to the validity of the mort- 
gage, they might come forward and offer such objections on 
this occasion. No such objections have been offered, and 
therefore, this question must be taken as settled in favor of 
the validity of the mortgage. 

In regard to the second question, it is equally clear with 
the first. There is no denial that the conditions have not 
been broken, nor any pretence that the mortgagee has ever 
received any portion of the principal or interest secured by 
this mortgage. Therefore you have only to compute the 
amout due on the mortgage, and you will ascertain this by 
taking the principal, $15,389 92, and adding the interest on 
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that sum at twelve per centum per annum, the rate of interest 
stipulated for in the mortgage, from the 10th day of August, 
A. D. 1844, up to the present time. 

The third question as to the rights of prior incumbrancers, 
and the amount due them, is one of more difficulty, and is the 
only one which is contested. 

The only prior incumbrance set up, is that of the Hawaiian 
Treasury Board, which is founded upon an agreement entered 
into between the Hawaiian Treasury Board and the defend- 
ants Brinsmade, Ladd and Hooper, on the 13th day of Sep- 
tember, 1842, whereby the defendants just named, agree that 
if the Hawaiian Treasury Board will take the paper money 
issued by Ladd & Co. at their Sugar Plantation on the Island 
of Kauai, in payment for taxes, &c., at its face, or as equiva- 
lent to the silver dollar, that they will redeem all their paper 
money thus received, by giving their promissory notes, pay- 
able in six months, without interest, at the rate of fifty cents 
for every dollar of paper. And they further agree to pledge 
their sugar plantation at Koloa as security for the payment 
of these notes. The money was issued, received, the notes 
given, and the terms of the agreement carried out in good 
faith by both parties. It is some of these notes which con- 
stitute the claim of the Hawaiian Treasury Board, and which 
they contend are a good lien upon the mortgaged premises, 
under the agreement. 

It is objected on the part of the complainant’s counsel that 
the Hawaiian Treasury Board have no valid lien upon the 
mortgaged estate. 

1. Because the document upon which said lien is based is 
only a memorandum of an agreement and not an agreement 
itself. 

2. Because said document is made without any considera- 
tion whatever, and is void in law. 
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3. Because said document is not under the seal of the 
parties. 

The first objection, gentlemen, is of too trivial a nature to 
demand much of our notice. The instrument commences thus: 
“Memorandum of an agreement made and entered into be- 
tween the Hawaiian Treasury Board, &. After this follows 
the agreement. Whether the words “memorandum of” be 
omitted or not, it can make no difference whatever with the 
agreement that follows. These words, “memorandum of,” are 
very proper, and are more or less used by every conveyancer 
in writing out agreements. What possible bearing it can 
have on the validity of an agreement whether it commences 
“An agreement made and entered into, &., or “A memoran- 
dum of an agreement made and entered into, &., is more than 
the Court is able to see. Nothing is more common or proper 
than for parties previously to entering into agreements to talk 
over the matter, and fix upon the terms of the agreement, and 
then sit down and commit the same to writing, commencing, 
“A memorandum,” &e. 

The second objection like the first, is wholly without foun- 
dation. In all mutual contracts of this nature, the acts to be 
performed by one party, is the consideration for the acts to 
be performed by the other party. No principle of law or 
common sense is more clear. A. B. in consideration of certain 
acts to be done by C. D. promises to perform certain other 
acts. Here the promise of the one party forms the consider- 
ation for the promise of the other. Without dwelling longer 
on this point, let us pass to the third objection, which is, that 
the agreement is invalid because the seals of the parties are 


omitted. 
Whether seals are necessary to the validity of deeds and 


other instruments affecting lands in this Kingdom is a ques- 
tion new to our Courts, and is now for the first time mooted. 
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There is no law of this Kingdom making seals necessary to 
the validity of such instruments, and the objection can be 
urged only on the authority of the laws of other countries. 
Whether it would be politic or wise to adopt that rule in this 
Kingdom, I question. I know of deeds to land, a much higher 
instrument than this, signed by his Majesty, the present 
King, and the late Premier, to which no seal is annexed, and 
to say that those deeds made in times past, are void for the 
want of seals, would be, to my mind, rank injustice. Were 
our Courts to decide upon the validity of instruments made 
in the Sandwich Islands during the last ten years, where the 
services of professional men could not be had, by the techni- 
cal rules of England and the United States, we should unmoor 
and set afloat half the titles to property in this Kingdom. 
Seals are but mere matters of form at the best, and never 
partake of the essence and substance of the agreement. In 
ancient days their importance was much greater. In those 
times they were often used not only as a seal but as seal and 
signature. In fact the use of seals as a means of authenticity 
and signature to instruments, can be traced back through all 
antiquity. We find them often spoken of in the Bible, and in 
all history, both sacred and profane. But their importance 
as giving validity to instruments has of late greatly dimin- 
ished. In many countries they are made necessary by statute 
to conveyances of land, while in many other countries their 
use has been virtually abolished. The policy of making them 
necessary to the validity of such conveyances has been ques- 
tioned by able writers; and in most of the southern and west- 
ern states of the United States, a flourish at the end of a 
name, or an ink circle or scroll is all that is necessary. 
Undoubtedly seals add solemnity to deeds, and on this ac- 
count I would always recommend their use, but as there is 
no statute or common law in Hawaii making them necessary, 
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I am of the opinion that no deed could be invalidated for 
their want. 

But allowing that they were necessary to give validity to 
the instrument before us, their omission in this case ought, 
perhaps, to be supplied. It was plainly the intention of 
the parties to affix their seals to this instrument, and their 
omission must have been entirely accidental. For the parties 
say in the latter clause of this pledge “The parties have here- 
with subscribed their names and affixed their seals this 
13th,” Kc. Nothing can be plainer than the intention, and if 
necessary the Court would, perhaps, carry out that intention; 
for Courts having equity powers will sometimes supply the 
want of seals, witnesses—nay even signatures to wills, in order 
to carry out the intention of the testator. In any contract 
the intention as gathered from the words and actions of the 
parties, is the great helm that must govern us in arriving at 
a correct decision. In the language of that great and good 
man Justice Story, “Equity will give effect to the real inten- 
tions as gathered from the objects of the instrument, and the 
circumstances of the case, although the instrument may be 
drawn up in a very inartificial and untechnical manner.” 
That it was the intention of the contracting parties in this 
case to affix their seals and to bind this land as a security for 
the payment of these notes, there can be no doubt. There- 
fore, if there were any technical defects necessary to be sup- 
plied in this instrument, this manifest intention might, per- 
haps, afford a remedy. But such ig not the case. Both 
parties have carried out the terms of this contract in good 
faith, and there can be no question of its validity as a pledge, 
and lien upon the mortgaged premises. 

The only question remaining, and in fact the only real ques- 
tion involved in the case is, What amount is due the Hawaiian 
Treasury Board under this agreement? 
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It seems that on the 30th of October, 1844, the Hawatian 
Treasury Board recovered a judgment by confession, against 
Ladd & Co., for the sum of $8,478 80, in which judgment was 
included two promissory notes given for their paper money, 
amounting with interest to some eighteen hundred dollars. 
An execution was issued upon this judgment, and the whole 
amount collected, except $1,552 36. On the part of the Ha- 
waiian Treasury Board, it is contended that they have the right 
to consider this $1,552 36 with interest up to this date, as the 
balance of the paper money debt entering into this judgment, 
and that as such it forms a good lien upon the Koloa planta- 
tion. On the other hand it is contended that the lien for this 
amount has been cancelled by obtaining judgment. Undoubt- 
edly the notes are cancelled by the judgment, but is the debt 
and lien thereby destroyed? By no means. That can only 
be done when the debt is paid. But say the counsel for the 
plaintiff, the judgment which includes these notes has been 
mostly collected, and how are we to tell whether the amount 
collected on this judgment was not applied in extinguishment 
of these notes? This can only be determined by the settled 
principles of equity. When a man recovers a judgment upon 
secured and unsecured debts, equity will apply whatever is 
collected on such judgment, first in extinguishment of the 


unsecured portion of the judgment, and next in satisfaction 
of the secured part. To establish the rule that the recovery 
of the judgment destroys all difference between the secured 
and unsecured debts, and that whatever is collected upon the 
judgment should be applied to the payment of both in the 
same proportion, would be inconsistent with reason and jus- 
tice. To measure then, the claim of the Hawaiian Treasury 
Board for this balance of $1,552 36 by this rule, it will be 
found good. 
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The balance of the claim of the Hawaiian Treasury Board 
is based on a promissory note for $1,118 62, payable in six 
months, dated November 25, 1844, given by Ladd & Co. for 
paper money. The agreement under which this note was 
given, and by virtue of which it is claimed that it forms a 
prior lien upon the morgaged premises, was to go into opera- 
tion on the first day of October, 1842, and continue in force 
until the first day of October, 1844. Now this note it seems 
was not given until nearly two months after the time limited 
for the operation of the agreement had expired. Therefore 
it is contended by the complainant that it can form no lien 
under the agreement, upon the mortgaged estate. The Ha- 
waiian Treasury Board answer this by endeavoring to show 
that the paper money for which this note was given, was in 
fact received before the first day of October, 1844, the expira- 
tion of the agreement, but that it was impossible for the 
officers on Kauai to forward the money to the Hawaiian 
Treasury Board at Honolulu, before the 25th November fol- 
lowing, and that this is the reason why the note was not given 
within the life of the agreement. If you should find, gentle- 
men, that the money was actually received before the first day 
of October, 1844, then equity demands that it should be al- 
lowed. If on the other hand you should find that it was not 
received until after the expiration of the agreement, then it 
ought to be rejected. 

With these remarks, gentlemen, I leave the case in your 
hands to render such a verdict as justice and the evidence 
may direct. 

The jury, after an absence of an hour and a half, returned 
into Court and rendered their verdict (one juror dissenting) 
in favor of complainant’s prayer, and found the amount due 
complainant to be $21,207 30. Also, that a prior claim and 
first to be satisfied out of the mortgaged estate, existed in 
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favor of the Hawaiian Treasury Board to the amount of 
$3,437 55. 


SUPERIOR COURT. 


AT CHAMBERS. 


— 


THEODORE SHILLABER vs. GILES WALDO, et al. 


Construction of Statutes relating to the issue of attachments. 


Motion by defendants to dissolve the attachment issued in 
this case upon the following grounds: 

1. The attachment and proceedings under it are void, the 
Clerk of the Superior Court not being authorized to issue at- 
tachments in cases like this. The authority to issue attach- 
ments upon promissory notes rests with the Police Justices 
of Honolulu and Lahaina, and with them alone. 

2. Sufficient facts are not sworn to in the application for 
process, to warrant an attachment. 

3. The bond upon which the attachment is founded is 
insufficient, and is neither in form or substance like that re- 
quired by law. 

4, The proceedings are irregular and ought to be set aside, 
the defendants not having been served with a true copy of the 
process. The Judge’s allowance on the back of the writ was 
never served on defendants. 

Mr. Hawes for motion. 

Mr. Jasper, contra. 

CRT Justice Lee. Before proceeding to give a decision 
upon the important questions involved in this motion, which 
have been argued with ability and at great length and ex- 
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haustion, by the counsel on both sides, the Court, after what 
has fallen from the counsel, feel it to be their duty to say, 
that whether the holding of this attachment to be formal or 
informal, good or bad, would in any way affect this Court or 
its officers—that even though the holding of it to be informal 
and bad were to lay this Court—the Chief Justice who sanc- 
tioned this writ by his endorsement of allowance—the clerk 
who issued, and the marshal who served it—even though, we 
say, it were to lay them open to the charge of undue reflec- 
tion and wisdom—nay, more, even though such a decision 
were to utterly ruin them in a pecuniary way, such consider- 
ations ought not, could not, and will not have one feather’s 
weight in the decision of these questions. For I trust that 
the maxim of this Court ever has been, and ever will be, that 
which is so beautifully expressed in the Hawaiian coat of 
arms, namely, “The life of the land is preserved by righteousness.” 
We know of no other rule to guide us in the decision of ques- 
tions of this kind, than the supreme law of the land, and to 
this we bow with reverence and veneration, even though the 
stroke fall on our own head. In the language of another, 
“Let justice be done though the heavens fall.” Let the laws 
be obeyed, though it ruin every judicial and executive officer 
in the Kingdom. Courts may err. Clerks may err. Marshals 
may err—they do err in every land daily; but when they err 
let them correct their errors without consulting pride, expe- 
diency, or any other consequence. 

The first question which arises for decision in this case is, 
had the clerk of the Superior Court any authority to issue 
attachments upon promissory notes; for if he has not, then 
he had no authority to issue the attachment in this case, and 
the motion to set aside must be granted. 

On the part of the counsel for the defendants, it is con- 
tended that he has not such authority, and that this power 
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rests with the Police Justices of Honolulu and Lahaina, and 
with them alone. The counsel for the plaintiff denies this 
ground, and contends that while the Police Justices of Hono- 
lulu and Lahaina have this power, they have no such exclu- 
sive power, but hold it in common with the clerk of the Supe- 
rior Court and other judicial officers of the Kingdom. 

To determine this question, we have only to consult the 
Hawaiian Statutes, giving them such a construction as the 
plain sense of their language imports, when such sense is 
plain, and when obscure and ambiguous, such a construction 
as will be consonant with the real intention of the law makers, 
with reason, justice, and good discretion. “The true mean- 
ing of the statute,” says the late and deeply lamented Chan- 
cellor Kent, “is generally and properly to be sought from the 
body of the Act itself. But such is the imperfection of human 
language, and the want of technical skill in the makers of the 
law, that statutes often give occasion to the most perplexing 
and distressing doubts and discussions, arising from the am- 
biguity that attends. It requires great experience as well as 
the command of a perspicuous diction, to frame a law in such 
clear and precise terms as to secure it from ambiguous ex- 
pressions, and from all doubt and criticism on its meaning.” 
1 Kent's Comm. 461. It is, beyond all question, one of the 
most difficult tasks that man ever undertook to perform, to 
write a statute of any length, the meaning of which shall be 
capable of only one construction. It is a task so great, that 
perhaps it has never yet been fully accomplished. I remem- 
ber to have heard that ripe scholar, and great expounder and 
teacher of the law, Judge Story, once say, that he had been 
the framer of a great many statutes, which he thought per- 
fectly clear; but no sooner had they gone into operation, 
than up sprung a multitude of disputes and difficulties con- 
cerning their meaning, and what was more wonderful, those 
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disputes and difficulties were not without foundation. Such 
is the experience of the whole judicial world; and the present 
investigation into the meaning of the Hawaiian statutes relat- 
ing to attachments, is but another example of the difficulties 
on this head. 

In entering upon the investigation of the question, whether 
the clerk of the Superior Court has the authority to issue at- 
tachments in cases like this, we shall go back to the first en- 
actment of the legislature on this subject to the fountain 
head, and trace the stream of the law down to the present 
time. For, says Blackstone, Kent, and a host of other au- 
thorities, the general system of legislation upon the same 
subject matter, may be taken into view in order to aid the 
construction of one statute relating to the same matter, and it 
is proper to consider statutes in pari materia, whether they 
be repealed or unrepealed. Several acts in pari materia, relat- 
ing to the same subject, are to be taken together, and com- 
pared, in the construction of them, because they are considered 
as having one object in view, and as acting upon one system. 
The object of the rule is to ascertain and carry into effect the 
intention; and it is to be inferred that a code of statutes re- 
lating to one subject, was governed by one spirit and policy, 
and intended to be consistent and harmonious in its several 
parts and provisions. (1 Kent’s Comm. 463, 4th ed.) 

The first Act of the legislature relating to attachments, was 
passed at Lahaina, Maui, on the 18th day of May, A. D. 1841, 
and provides“ If one be in debt to another, and do not 
cancel it at the time agreed upon, and on that account the 
creditor becomes anxious and fear lest he should not obtain 
his debt, he may then go to either of the Judges, who will 
thereupon attach the property of the debtor.” (Old Laws, 
pp. 113, 114.) 

This statute it will be seen gave every Judge and Justice, 
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for Lunakanawat, which includes every class of Judges and 
Justices in the Kingdom, is the word used, it gave every 
Judge or Justice in the Kingdom, we say, authority to issue 
attachments. upon promissory notes or other debts upon the 
application of any creditor, making the statement that he had 
become anxious and feared lest he should not obtain his debt. 

On the 16th day of May, 1842, the legislature passed an 
Act amending the statute of May 18th, 1841, in the following 
words: “If any person enter a complaint to a Judge of such 
a nature that it is necessary to attach property for debt, it 
shall then be the duty of the Judge to cause such property to 
be attached as he is acquainted with. But if the plaintiff 
know of other property he may give notice to the Judge, who 
will cause that property to be attached. But if there be any 
subsequent difficulty in consequence of the attachment having 
been wrongfully made, the blame and loss shall be on the 
plaintiff.” (Old Laws, p. 194.) 

It will be observed that this statute, like the first, left it 
with every Judge and Justice in the Kingdom to issue attach- 
ments, when the complaint was of such a nature as to render 
it necessary. So the law continued down to the passage of 
the “Act to organize the Judiciary,” by the Legislature, on 
the 7th day of September, 1847. 

In this last mentioned Act, we find in Chap. 2, Art. 2, Sec- 
tions 6 et seg., that the Police Justices of Honolulu and La- 
haina, upon sworn complaint being made to them setting forth 
certain facts, in said Act mentioned, accompanied by a bond 
of indemnity, shall have power to issue attachments upon 
debts and obligations, which include promissory notes. But 
in no part of this statute is it said, that they shall have exclu- 
sive power to issue attachments; and it is a remarkable fact, 
that wherever in this statute exclusive power or jurisdiction 
is given to any Judge or class of Judges, such exclusive power 
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and jurisdiction is expressly named. By the former statutes 
on this subject, every Judge and Justice in this Kingdom had 
the power to issue attachments upon promissory notes and 
demands, and is it reasonable to suppose that the legisla- 
ture, if they intended to take away this power from all the 
Judges, and confine it to the Police Justices of Honolulu and 
Lahaina, would not have said so, in some language bearing 
that import? 

Such a construction would lead to the most palpable in- 
justice and absurdity. For the civil jurisdiction of the Police 
Justices not extending beyond the districts for which they 
are appointed, it would be saying to every creditor living in 
any other part of the Kingdom than Honolulu and Lahaina, 
you cannot have process of attachment against your debtor if 
your demand happen upon a promissory note, however dis- 
honest or fraudulent his conduct may be. But however unjust 
or absurd such a construction might be, if it was the plain 
sense of the statute—if the language of this statute gave 
them the power, and them only—if there were any restrain- 
ing words in this statute, confining this right to the Police 
Justices, this Court would feel bound to so construe it; for 
we fully recognize the rule, that where the expressions of a 
statute are clear and intelligible, no Court has the right to dis- 
tort the meaning of those expressions, on the ground that they 
are unanswerable. “For that were to set the judicial power 
above that of the legislature, which would be subversive of 


all government.” If this statute contained any language of 


the confirming or restraining sense contended for, this Court 
could not discharge it, however repugnant to reason they 
might deem it, unless it was found to be unconstitutional, or so 
manifestly contrary to common right and common reason as 
to render the statute void. 

“There are,” says Blackstone, “three points to be consid- 
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ered in the construction of all remedial statutes: the old law, 
the mischiéf, and the remedy; that is, how the common law 
stood at the making of the Act; what the mischief was for 
which the common law did not provide, and what remedy the 
parliament hath provided to cure this. And it is the business 
of the Judges to construe the Act, so as to suppress the mis- 
chief and advance the remedy.” Chancellor Kent in his valu- 
able Commentaries says the same, and such has been the 
language of all the sages of the law for ages past. (Black. 
Comm. 87. 1 Kent’s Comm. 464.) 

Now let us see what the old law was. We have already 
seen, that it was a law giving the power to every Judge to 
issue attachments, upon the mere statement of the creditor 
that he had become anxious, and feared lest he should not 
obtain his debt; and afterwards it was so amended as to give 
all the Judges this power, whenever a complaint was made to 
them of such a nature as to render it necessary to attach 
property for debt. 

Let us next enquire what the mischief was for which the 
old law did not provide. The great mischief for which this 
law did not provide, evidently was, that it did not require 
the plaintiff to make any affidavit of facts to warrant the 
issuing of the attachment, or to give any bond of indemnity 
to the debtor in case he sustained injury by such attachment. 
The great mischief of this law was, that it placed the debt- 
or’s property and business in jeopardy, without giving him 
any security. The mischief was not, that the right of issu- 
ing attachments was placed in the hands of too many Judges, 
but that they had too great powers. 

Lastly, what is the remedy the legislature hath provided 
to cute this mischief? It hath provided that before any 
person can obtain an attachment, he shall make oath to cer- 
tain facts sufficient to warrant the attachment, and give a 
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good bond of security to the debtor, in case he is wrongfully 
injured by such process. This was, beyond doubt, the clear, 
plain, and just intention of the legislature. It is such an in- 
tention as is consonant with justice, reason, and good discre- 
tion. It could never have been the intention of the legis- 
ture, to give this power to the Police Justices of Honolulu 
and Lahaina alone, and take it away from every other Judge 
and Justice; thereby saying to all creditors, living out of 
Honolulu and Lahaina, you can have no remedy against your 
debtors on promissory notes, in case of the fraudulent dis- 
position of their property. Such is not the language of the 
statute, and such could never have been the intention of the 
legislature. Such a construction of this statute instead of 
suppressing mischief, and advancing the remedy, would in- 
crease mischief and shorten the remedy. 

We are to seek for the true intention of the law-giver, says 
Kent, and the real intention when accurately ascertained, 
will always prevail over the literal sense of the terms. The 
reason and intention of the law-giver will control the strict 
letter of the law, when the letter would lead to palpable in- 
justice, contradiction and absurdity. (1 Kent’s Comm. 461, 
462.) 

“In construing a statute,” says the Supreme Court of the 
United States, the intention of the makers is to govern, al- 
though such construction may seem contrary to the letter of 
the statute.” 

Now judging of this statute, by these sound and well es- 
tablished rules—by comparison with the old statutes, in part 
materia, and relating to the same subject, will it be said, that 
without any language to that effect, the legislature intended 
to take away the right of issuing attachments upon promis- 
sory notes, from every Judge and Justice in the Kingdom 
except the Police Justices of Honolulu and Lahaina, and thus 
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deprive ninety-nine hundredths of the Kingdom of the benefit 
and remedy of this process? The proposition is too absurd 
to stand for a moment. And if the legislature had stopped 
at this point, giving no further light upon the subject, we are 
clearly of the opinion that the Superior Court, or the clerk 
who issues all the process of that Court, would have the 
authority to issue attachments upon promissory notes. But 
happily the legislature have not stopped at this point, but 
on the 54th page of this same Act, Chapter 4, Article 3, Sec- 
tion 1, treating “Of the judicial powers and duties at Cham- 
bers,” the legislature use the following language: “The 
respective Judges of the Courts of Record shall keep offices 
to be called Chambers. They shall prescribe stated hours, &. 
“They shall possess at Chambers, in matters civil and crim- 
inal, cognizable before the said Circuit, Superior or Supreme 
Courts, all the specific and general powers within their juris- 
diction, heretofore conferred by this Act on any Judge or 
Justice.” Now if “any Judge or Justice“ if any Police Jus- 
tice of Honolulu or Lahaina has the power to issue attach- 
ments upon promissory notes, and that he has is beyond 
question, then any Judge of a Court of Record has the same 
power—then the Judges of the Superior Court have this 
power, and then has the clerk of the Superior Court, the per- 
son whom this Act has prescribed on page 31, Section 15, as 
the one who shall issue all the process of this Court, that 
power. 

This question being settled, we shall now proceed to enquire 
how, and upon what conditions, the clerk of the Superior 
Court is to issue process of attachment upon promissory 
notes. Is he to issue it in the manner and upon the condi- 
tions of Chap. 1, Art. 1, Sec. 10 of this Act, which has been 
so much under discussion? Most clearly not. For this Sec- 
tion, however obscure it may appear at first reading, and I 
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confess that it is well calculated to mislead both counsel and 
Court upon a slight perusal, will, upon a thorough investiga- 
tion and comparison with the following sections, be found not 
to provide for attachments upon promissory notes. It pro- 
vides for attachments upon unliquidated demands only, and 
promissory notes cannot be included in this category. I say 
this section is well calculated to mislead Court and counsel, 
for in the Hawaiian version of this same section, we find it 
commencing as follows: “Ma na hihia waiwai a pau no na aie 
i hookaawaleia,” i. e., in all civil cases involving liquidated de- 
mands, whereas in the English version it reads: “In all cases 
involving unliquidated demands.” But upon reading the re- 
mainder of this section and the following sections in the Ha- 
waiian, we find the word “hookaawaleia” (liquidated) standing 
in direct contradiction with, and destroying the sense of all 
that follows. Hence, we are bound to conclude that the legis- 
lature intended “unliquidated demands” instead of “ liqui- 
dated demands.” But if not under this 10th section, in what 
manner and under what conditions is the clerk of the Supe- 
rior Court to issue attachments upon promissory notes? We 
answer upon the same conditions and in the same manner as 
the Police Justices of Honolulu and Lahaina. 

And now the question arises whether these conditions have 
been complied with in this case. And first, are the facts al- 
leged and sworn to in the petition of the plaintiff sufficient? 
That part of the Act regulating the issuing of attachments in 
cases like this (Chap. 2, Art. 2, p. 14, Sec. 6), is as follows : 
“Upon sworn complaint being made to either of said Justices, 
by a party or some other person in his behalf, setting forth 
that his demand was contracted in a fraudulent or deceitful 
manner, or upon false or unfounded pretences by the debtor, 
or that the debtor having honestly contracted the debt or ob- 
ligation, seeks to avoid the payment thereof, by secreting his 
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property, or by intention to transfer the same to some third 
person with that object, or is about to remove his property 
out of the jurisdiction of the district, or if not triable before 
the Police qustice out of the jurisdiction of the island circuit, 
or is eluding the service of summons, or is about to quit the 
island, said Justice shall have power to issue an attach- 
ment, &c. 

The affidavit or sworn complaint founding the process of 
attachment is a very material and important one, and now let 
us see, according to a liberal construction of this statute, 
whether the facts set forth in this sworn complaint are in 
substance what the statute requires. We say according to a 
liberal construction, for statutes that are remedial and not 
penal, are to receive an equitable interpretation, by which 
the letter of the Act is sometimes restrained and sometimes 
enlarged so as more effectually to meet the beneficial end in 
view, and prevent a failure of the remedy. (1 Kent's Comm. 464, 
4th ed. 1 Blackwood’s Comm. 61, note 30, N. T. ed.) It is the 
language of a long line of authorities, that a statute is not to 
be construed according to technical rules, unless such be the 
apparent meaning of the Legislature; and many cases not ex- 
pressly named may be comprehended within the equity of a 
statute, the letter of which may be enlarged or restrained ac- 
cording to the true intent of the makers of the law. But not- 
withstanding this strong current of authorities, and the full 
power which by statute is vested in this Court to restrain and 
enlarge the harsh letter of the law, when equity requires it, 
it is a power which this Court will exercise with extreme cau- 
tion, and never without the most mature deliberation, and con- 
viction of its necessity to the ends of justice and the carrying 
out of the intentions of the legislature. Judging this sworn 
complaint then, by a liberal construction of the statute, does 
it contain the substance of what the statute requires? Are 
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the facts it sets forth, namely, that the defendants are dispos- 
ing or about to dispose of their property to his prejudice and 
injury, sufficient to warrant the attachment under the statute? 
The Court think not; and therefore the proceedings under it 
become vitiated. 

This, of itself, is ample ground upon which to grant the mo- 
tion for dissolving the attachment; but as other points of no 
little importance have been raised in the argument, the Court 
will glance at them, more for the purpose of remarking upon 
the form of such proceedings, than to give a definite decision 
upon these questions, such decision being entirely unneces- 
sary to the end sought by the motion. One of these points 
is, that the bond is not sufficient. 

Where the statute prescribes certain forms for petitions, 
bonds, process, &., it is not necessary to follow those forms 
to the very letter and word; and this statute has wisely pro- 
vided that they “may be” in a certain form, or shall be in 
“substance” in such a form, without saying they shall be in 
no other form. Showing plainly that it was the intention of 
the legislature to point out certain forms to the unskilled, 
which they might use, and thus enable every man to be his 
own lawyer. Technicality in forms has been a great and cry- 
ing evil in all countries, as all know who have had anything 
to do with litigation; and where any man complies with the 
substance of the statutes in this respect, this Court will never 
consent to set aside his proceedings on the ground of infor- 
mality. For this were to entangle justice in the meshes of 
technicality. The statutes of Massachusetts have prescribed 
certain forms for suits, &c., and the Supreme Court of that 
State have taken the same liberal view in regard to those 
forms, which we would pursue here. 

Where authority to take a bond is wholly derived from 
statute, if it be taken in a larger sum, or on conditions not 
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required by statute, and be involuntary given it is wholly 
void; but where it is not exacted but voluntarily given, the 
Court are inclined to think it would not be void. For such, 
as we understand it, is the decision of the Supreme Court of 
the United States in the case of the United States vs. Mor- 
gan, found we believe in 3 Washington’s C. C. R. 

As we said before, the Court deem it unnecessary at this 
time to pass upon the sufficiency or validity of the bond in 
this case, the object of the motion being reached by the de- 
cision that the sworn complaint of the plaintiff is insufficient. 

Another question, raised by the counsel for the motion is, 
that the service of the attachment in this case is insufficient, 
the endorsement of the Judge’s allowance on the back of the 
writ not being on the copy with which the defendants were 
served. This is a question not properly before the Court at 
this time, there being no proper evidence before them of the 
want complained of, the Marshal as yet having made no 
return of the writ. And until he makes return, showing 
what service has been made, the Court cannot judge of it. 

The proceedings in this case were evidently instituted 
under the 10th Section af Chap. 4, Art. 1, of the Act to or- 
ganize the Judiciary, from a misapprehension of the meaning 
of that section, which applies to unliquidated demands, and 
consequently cannot include promissory notes. That an error 
of this kind should occur, is not at all to be wondered at, 
when we reflect that in the Hawaiian version of this section 
the language is “na aie i hookaawaleia,” meaning liquidated 
demands, and that the statute is a new one, which has never 
before been construed or adjudicated upon. The wisest 
counsel are liable to fall into error of this kind in instituting 
process under new statutes, and Courts are daily called upon 
to set aside such proceedings for mistakes similar to this. 
Especially are counsel liable to fall into such errors, where 
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the proceedings are of this nature, calling for prompt and im- 
mediate action upon sudden emergencies. Where process of 
attachment is instituted, what is done must be done quickly, 
leaving little or no time, in most cases, for deliberation, 
study or thorough investigation. This necessary haste leads 
Courts to look favorably upon errors in such proceedings, 
passing over technicalities and judging them by the sub- 
stance. The Court having judged the proceedings of this 
case in that light, but not finding the sworn complaint to 
meet the substantial requirements of the statute, they must 
grant the motion and order the attachment to be dissolved. 


APRIL TERM—1848. 


JohN Wuer vs. C. H.. NICHOLSON. 


The Marshal has no power, under a writ of attachment, to enjoin parties 
not to pay over money to the defendant; and no person is bound to 
obey such injunction, if there is no power to enjoin given in the writ. 


This was an action brought upon an attachment bond, to 
recover damages. It appeared in evidence, that the defend- 
ant in September last procured an attachment to be issued 
against the plaintiff, giving the bond on which this suit was 
brought to indemnify the plaintiff against all wrong injury. 
The Marshal, agreeable to the advice of Nicholson’s attorney, 
proceeded in virtue of the attachment to enjoin Henry Mac- 
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farlane, who was owing Wiley two hundred dollars, not to pay 
over the money to Wiley, and accordingly it was not paid. 
But the Marshal finding no property to attach, made return 
to that effect, and Nicholson discontinued further proceed- 
ings on the attachment. The plaintiff offered evidence to 
show that by the enjoining of the money in the hands of 
Macfarlane, his business (that of house-building) had been 
broken up, and that thereby he had suffered damages to a 
heavy amount. The defense offered was, that the Marshal 
had no authority, under a writ of attachment, to enjoin 
persons not to pay over money, there being no command in 
the writ to that effect—that the defendant could not be made 
liable for damages caused by the Marshal's exceeding his au- 
thority, even though he did so under the direction of Nichol- 
son’s counsel. The defendant endeavored to show that Wi- 
ley had suffered no damage whatever, and that Macfarlane in 
reality owed him nothing at the time of the Marshal's injunc- 
tion. The defense then offered in evidence a set-off to plain- 
tiffs claim, which consisted of a judgment which George 
Pelly had recovered against the defendant in May last, on a 
promissory note which Wiley had endorsed to Pelly after 
Nicholson had once paid it. The note was originally given 
by Nicholson to Wiley and then paid by Nicholson before it 
was due, but he failed to take it up, Wiley passed it to Pelly 
before it matured, and he recovered the judgment upon it 
which was offered as a set-off. The judgment was for 
$615 77, and the defendant claimed a verdict to this amount. 
There was a discrepancy in the date of the note paid by 
Nicholson and the one that Pelly recovered judgment on. 
The Court ruled that under a writ of attachment the Mar- 
shal had no authority to enjoin persons not to pay over 
money to the defendant, and that no person would be bound 
to obey such injunction if there was no power to enjoin given 
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in the writ. That the defendant in this case could not be 
held liable for damages if there was no property attached. 

The jury returned a verdict for the plaintiff for $400, one 
juror dissenting. 

Mr. Jasper for the plaintiff. 

Mr. DeFiennes and Mr. Hawes for defendant. 

The counsel for the defendant immediately on the rendi- 
tion of the verdict, gave notice of motion to set aside the ver- 
dict, and for the granting of a new trial, on the ground that 
the verdict was contrary to evidence and the ruling of the 
Court. 

August 28th, 1848. 

Both parties being present agreeably to notice served on 
them, the Court made the following decision in the above 
cause. 

“This is a motion by the defendant Nicholson for a new 
trial, on the ground that the verdict is expressly against the 
charge of the Court, and the evidence. 

“The practice of granting new trials in civil cases, for the 
misbehavior or mistake of jurors, the misdirection of the 
Judge, or the improper admission or rejection of evidence, 
the discovery of new and material evidence, or when the ver- 
dict is against law or evidence, and for many other causes, is 
as salutary as it is ancient and universal. 

“In this case the Court are of opinion, that the jury must 
have fallen into some error respecting the law or the nature 
and force of the evidence submitted to them, and that inno- 
cently too, perhaps from the want of a clear and definite dis- 
play of the case by the counsel, or from a misunderstanding 
of the charge of the Judge. The verdict is in our opinion 
opposed to law and evidence, and we therefore grant the 
motion for a new trial; the costs to abide the event.” 

The plaintiff subsequently discontinued his suit. 
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Benyamin F. HASK NS vs. THEODORE SHILLABER. 


In an action to recover the purchase money for a ship and her appur- 
tenances, among which was enumerated thirty tons pig iron ballast,” 
it appeared that the ballast turned out but thirteen and a half tons, 
and defendant was allowed a corresponding deduction from the gross 
price. 


This was an action of assumpsit to recover the sum of 
$1,360 with interest from the 28th day of January, 1848. 
The plaintiff introduced evidence showing that on the 28th 
of January last the Peruvian brig “Enriqueta,” of which he 
was captain, was sold by F. W. Thompson, auctioneer, to the 
defendant for the sum of $1,360, and that the same was a 
cash sale. The defense was, that by the terms of the sale, 
the vessel was to contain thirty tons of pig iron ballast—that 
instead of containing thirty tons as by contract, she con- 
tained only 134 tons, and the defendant was entitled to a de- 
duction from the price bid, equivalent to the value of the 
ballast wanting. Evidence was offered showing the value of 
pig iron ballast to range from fifty to one hundred dollars 
per ton on shore, and from forty to fifty dollars per ton on 
board vessels. 

The plaintiff contended that the auctioneer had exceeded 
his authority in selling the ballast for thirty tons, and that 
he was not bound by his warranty of quantity. That the 
ballast as stated in the inventory of the vessel left with the 
Peruvian Consul, was thirty tons “more or less.” The de- 
fense proved by the auctioneer that the inventory left with 
him by the plaintiff contained the item “thirty tons of pig 
ballast” without the qualifying clause “more or less,” and 
that by this inventory he sold the vessel, &c. 

Cn Justice Lee charged the jury that the plaintiff pursu- 
ing his remedy on the contract, thereby affirmed the sale, and 
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could not therefore deny the authority of his agent the auc- 
tioneer. That to do this would be to invalidate the whole 
ground of his present action. That the plaintiff, if the auc- 
tioneer exceeded his authority, or if the defendant did not pay 
the price bid before taking the vessel, might have rescinded 
the sale, and upon refusal of the defendant to return the vessel, 
brought an action of trespass against the defendant and re- 
covered the highest price that he could prove the vessel and 
appurtenances to be worth; but that electing to pursue his 
remedy upon the contract of sale, he had affirmed the same, 
and must abide by its terms. That if the jury found any de- 
ficiency in the ballast sold, the defendant should be allowed 
for such defect. But at what rate was the allowance to be 
made? Most clearly not at the rate of one hundred dollars 
per ton, for this would more than swallow up the whole price 
bid— neither could it be made at fifty or even forty dollars per 
ton. The value of the iron on shore or in the vessel, said the 
Court, has nothing to do with this allowance. The allowance 
must be made in proportion to the price paid for the iron, be 
it more or less than its value. To fix upon the price paid for 
the iron, when the vessel, her sails, ballast, &c., were sold as 
an entirety, for an entire price, would in the present state of 
the evidence be a very difficult matter. That before the jury 
could make the deduction claimed, they must fix upon some 
valuation as the price paid for the iron, and then deduct in 
proportion to that price. 

The jury returned a verdict for the plaintiff for $1,029 20. 

Mr. DeFiennes and Mr. Hawes for plaintiff. 

Mr. Jasper for defendant. 
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JEREMIAH MARTIN vs. Issac NoNTGOMERY. 


Plaintiff recovered the amount of three promissory notes, endorsed to 
him by the defendant without recourse, on the ground that at the time 
of the endorsement the defendant represented the maker as being 
solvent, well knowing that he was in fact insolvent. 


This was an action on the case to recover the amount of 
three promissory notes, endorsed by the defendant to the 
plaintiff in October last, in payment of a vessel sold by the 
plaintiff to the defendant. 

It appeared in evidence, that the plaintiff in October last, 
sold a schooner to the defendant, paid him for the same, by 
giving him three promissory notes for $500 each, drawn by 
Francis Funk payable to defendant. Montgomery endorsed 
the notes over to Martin without recourse, but at the same 
time represented Funk as a solvent man, when he well knew 
that he was not worth a farthing. The ground of the action 
was fraud and deceit in the false representations as to Funk’s 
responsibility. The defense was that the notes were endorsed 
“without recourse,” and that the plaintiff could not look to 
the defendant for the payment of the same. 


Cur Justice LER charged the jury that fraud vitiated 
every contract, and that if they found the defendant had de- 
ceived the plaintiff by false representations of Funk’s sol- 
vency, when he knew him to be insolvent, and therefore in- 
duced the plaintiff to take the notes without recourse, it was 
a fraudulent transaction, and rendered the endorsment a 
nullity. That to entitle the plaintiff to recover they must be 
satisfied of Funk’s insolvency at the time the notes were en- 
dorsed, and that Montgomery represented him as good, 
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32 knowing him to be worth nothing. If these facts were well 


established, the plaintiff was entitled to recover. 
The jury returned a verdict for plaintiff for $2,207 50. 
Mr. DeFiennes and Mr. Hawes for plaintiff. 
My. Jasper for defendant. 


May 11, 1848. 


AT CHAMBERS, BEFORE CHIEF JUSTICE LEE. 


— 


GEORGE PELLY AND OTHERS vs. GILES WALDO AND OTHERS. 
IN BANKRUPTCY. 


What constitutes an act of bankruptcy, within the meaning of the 
statute. 


The first question at issue is, whether taking all that the 
defendants, Waldo, Benson and Langlois have admitted in their 
demurrer to be true, they have committed an act of bank- 
ruptey. To decide this question, we must consult the Ha- 
waiian statutes relating to bankruptcy. The 2d volume of 
those statutes, page 56, section 8, reads as follows: 

“Sxorton VIII. The Chief Justice of the Superior Court, 
subject to the said Court in banco, shall alone have power at 
Chambers, to entertain bills in equity for the discovery of 
fraud; or of facts important to any complaint; and to en- 
force, by bill and decree in equity, hypothetical rights of 
property; to decree the foreclosure of mortgage liens upon 
landed or personal property ; to entertain applications for di- 
vorce not brought before the Governors of the respective 
islands; to relax the strict rules of law applicable to any 
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case, or to enlarge or restrain the meaning of the law, when 
the strict application thereof would work injustice to a party. 
He shall upon petition, have power to grant equitable relief 
to insolvent debtors, upon assignment of their property for 
the benefit of their creditors to such person or persons as he 
may appoint, and may by decree appoint commissioners in 
bankruptcy, agents and receivers, and manage and control 
them and their acts, for the mutual benefit of the parties in 
interest; provided however, that he shall not have the power 
to grant such relief, unless the petition for that purpose be 
signed by such insolvent or insolvents, and by so many of his 
or their creditors, at least one half in number, as have debts 
owing to them in good faith by such debtor or debtors, and 
amounting to at least two-thirds owing by him or them, 
whether then due or to become due. He may also in like 
manner, upon the application of creditors and cause shown to 
his satisfaction, declare bankrupt, persons attempting to post- 
pone, elude or escape the payment of their debts, and ap- 
point commissioners, receivers and agents for the collection 
and payment thereof. He may in like manner entertain appli- 
cations for the annulment of corporate rights and franchises, 
for proclamation by scire facias, and for the recovery of dam- 
ages for the infringement of patents duly conferred.” 

It is admitted by the defendants, Waldo, Benson and Lang- 
lois, that they did during the month of February last fail to 
meet their engagements with the majority in value of their 
creditors; that one of their number, a member of the firm of 
Waldo & Co., did on the 24th day of February last, execute a 
power of attorney to a third person not a creditor of the said 
firm, under which power of attorney the place of business of 
the said Waldo & Co. at Honolulu was closed up during busi- 
ness hours contrary to all business usage; that another 
member of their firm soon after called a meeting of their 
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creditors and made an exhibit of the liabilities of the firm 
which showed conclusively their insolvency; that the said 
Waldo, Benson & Langlois did on the 17th day of March last, 
make an assignment of all their property to Horatio N. Crabb, 
without the knowledge or consent of the petitioners, and yet 
itis said, that neither of these acts amount to an act of bank- 
ruptcy. Now what is an act of bankruptcy? By the Ha- 
waiian statutes it is any attempt to postpone, elude or escape 
the payment of their debts. If the acts admitted to have 
been done amount to an attempt to postpone the payment of 
their debts, then they have committed an act of bankruptcy, 
and are liable to be declared bankrupt. To postpone, is de- 
fined to be, “to put off; to defer to a future or later time; to 
delay”—-whether the delay be for a shorter or a longer time 
is a matter of little consequence, for in either case, it is a 
postponement and amounts to an act of bankruptcy. That 
there may not be any postponement of a single debt without 
an act of bankruptcy we do not say; but in our opinion the 
acts of postponement in this case, viz: the failure to meet 
their engagements with the majority in value of their credit- 
ors; the closing of their store under a power of attorney to a 
third person; their exhibit of insolvency, and the assignment 
of all their property, are such acts of postponement as most 
clearly amount to bankruptcy within the meaning of the 
statute; and 

We do therefore declare the defendants, Giles Waldo, Edward 
S. Benson, and Amiable Langlois to be bankrupt. 
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JULY TERM, 1848. 


— 


Guers WAI Do, E. S. Benson anp A. LANdLC IS vs. G. PELLY AND 
J. R. von PFISTER. 

Action on an attachment bond defeated, as a majority of the partners, 

plaintiffs, had caused their store to be closed, and placed their affairs 


in the hands of a third party, before the attachment was made, and 
consequently suffered no damage. 


This was an action brought to recover the sum of $9,000 as 
damages on a bond given by the defendants in February last, 
on taking out an attachment against the property of plaintiffs. 

It was contended by the plaintiffs, that by the issuing of 
the attachment for which this bond was given, they had been 
stopped in the midst of a prosperous mercantile business— 
their credit and reputation as merchants utterly ruined, and 
had suffered damages far exceeding the penalty of this bond. 

On the part of the defense, the allegations of the plaintiffs 
were totally denied, and it was contended that the plaintiffs 
were not doing a prosperous business at the time of the 
issuing of this attachment, that they were insolvent, and 
without credit or reputation as merchants—that they had 
closed their own doors in the face of their creditors pre- 
vious to the issuing of the attachment, and that if they 
had suffered any injury, they had brought it entirely upon 
themselves, and were not entitled to recover the same of the 
defendants. 

There was much evidence taken in the case, but the most 
important fact that appeared was that previous to the issuing 
of the attachment, two of the plaintiffs, constituting a ma- 
jority of the firm of Waldo & Co., had given a power of at- 
torney to Mr. J. B. DeFiennes to close their store, and 
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settle up their business—and that by virtue of this power 
of attorney, Mr. J. B. DeFiennes had closed the store and 
placed a guard over it. 

CHT Justice Lez charged the jury, that while the law 
protected the rights of creditors, and assisted them in the 
collection of their just debts, it was at the same time tender 
of the rights of the debtor, and if the creditor inflicted an 
injury upon him without cause, he must make full reparation 
for the same. That for that purpose this bond was given, 
and if they found that the allegations of the plaintiffs were 
sustained by the evidence, their verdict should be in favor of 
the plaintiffs. But if on the other hand, they found, as was 
contended for by the defendants, that the plaintiffs were 
doing no business on the day of the issuing of the attach- 
ment—that they had closed their own store, and placed all 
their property in the hands of a third person, that then the 
grounds of the action were untenable and their verdict should 
be in favor of the defendants. 

The jury retired, and after an absence of an hour, returned 
into Court with a verdict for the defendants. 

Mr. DeFiennes for plaintiffs. 

Mr. Jasper and Mr. Bates for defendants. 


October 23, 1848. 


Warum WALKER vs. ELIAB AND HIRAM GRIMRS. 


DECISION OF CHIEF JUSTICE LEE. 
New trial granted on the ground of surprise, and the discovery of new 
and material evidence. 
This is a motion for a new trial, based upon the following 
grounds: 
1. The verdict is contrary to the law and the evidence. 


HAWAIIAN REPORTS, 1848. 65 
Walker v. Grimes. 


2. On the ground of surprise, and the discovery of new 
evidence. 

New trials are never granted upon the first ground urged 
in favor of this motion, unless the verdict is clearly and 
manifestly against the evidence or the law; and especially in 
cases like the present, where the verdict is against the party 
having the burden of proof. It ought only to be done on 
such a ground, in extraordinary cases, where it is manifest 
that the jury have mistaken or abused their trust. In this 
case the evidence was in a great measure derived from an in- 
spection of the books, accounts and other papers of the par- 
ties which was freely submitted to the jury by both parties, 
and after a full investigation and consideration of all the 
verbal and written testimony, they returned their verdict in 
favor of the defendants. 

In the opinion of the Court this verdict is in accordance 
with the law, and the counsel for the motion do not pretend 
to point out a single point in which it rans counter to the 
law. So far as we are able to judge, it is also in accordance 
with the evidence, and hence we cannot grant the motion 
upon the first ground stated by the plaintiff. 

Upon the second ground urged in favor of this motion, it 
is said, that before the case was brought on for trial, the 
plaintiff's counsel made an application to the Chief Justice 
for a commission to take the testimony, de bene esse, of a very 
important and material witness, one Samuel Mason, who was 
then lying on a bed of extreme sickness, and who in all prob- 
ability would not be able to attend and give his evidence on 
the trial. That on the hearing of the application, the commis- 
sion was not granted, on account of an agreement entered 
into by the counsel for the defendants, that the evidence of 
James Van Burgen, another of plaintiff's witnesses, who could 
testify to the same facts as Mason, should be taken upon the 
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trial for as much as Van Burgen’s and Mason’s testimony to- 
gether. That upon the trial the defendants sought and par- 
tially succeeded in impeaching the testimony of Van Bur- 
gen, whereby they were taken by surprise and deprived of 
the benefit of Mason’s testimony—which they contend would 
have been such as to materially affect the verdict rendered. 
That they could not avail themselves of a motion for a con- 
tinuance of this case on the ground of surprise, as it was 
generally reported, and at the time believed by the plaintiff 
that the witness Mason was dead. That it has since been 
discovered that Mason is living, and that in equity and jus- 
tice they are entitled to a new trial in order to procure his 
evidence. 

In opposition to the motion it is urged with propriety and 
truth, that before the plaintiff can prevail in this motion he 
should show that Mason can give new and material evidence. 
That plaintiff's counsel do not pretend that Mason can give 
any thing more than corroborative or cumulative evidence in 
support of Van Burgen’s testimony. That they do not set 
forth, as they ought, in their affidavit, what Mason would 
testify to were he produced upon another trial, and therefore 
that the Court cannot judge whether his evidence would be 
material or not. That the affidavit does not state that Ma- 
son is within the jurisdiction of the Court and could be pro- 
duced on a new trial. That it does not state that Van Bur- 
gen was sought to be impeached by the defendants; and that 
the affidavit is wholly insufficient to support the motion. 

That the affidavit is very faulty there can be no doubt. It 
should contain all the facts set forth by the plaintiff's 
counsel in their argument, giving the agreement of the de- 
fendant’s counsel before the trial; the impeachment of Van 
Burgen and all other grounds of surprise; state that Mason 
can be procured as a witness on a new trial; and should be 
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accompanied by the affidavit of Mason himself as to what he 
will testify to, in order that the Court may judge of its mate- 
riality. If the Court were to grant new trials upon such affi- 
davits as this, there would be no end to litigation, and we do 
not hesitate in saying that in any future case we should refuse 
to grant a similar motion based upon a similar affidavit with- 
out hearing counsel in opposition. But believing as we do, 
that the ends of justice require great lenity and liberality in 
the practice of our Courts in their infant state, we do not 
deny this motion absolutely, but conditionally, reserving to 
the plaintiff the right to renew the same upon new affidavits. 


January 30th, 1849. 


The plaintiff having filed new affidavits in this case, the 
Court met and gave the following decision on this motion: 

“In the opinion of the Court the affidavits of Mason and 
DeFiennes as presented on the renewal of this motion, fur- 
nish good grounds for a new trial. We therefore grant the 
motion. But as the plaintiff has been guilty of laches and 
negligence in this matter, we grant it only upon the condition 
of his paying the costs accrued up to the present time and 
his giving security for all costs that may hereafter accrue 
upon the new trial.” 
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CIRCUIT COURT. 


2p JUDICIAL DISTRICT.—MAY TERM—1849. 


Tre Kine vs. B. B. Parsa et al. 


The Police Justices of Honolulu and Lahaina have jurisdiction over torts 
and wrongs arising upon the high seas, when committed on board of 
Hawaiian vessels. 

The jurisdiction of our Courts extends to a marine league from the 
shore, along the coasts of the islands. 

When a foreigner, who has committed larceny abroad, comes into this 
country, and brings the stolen property with him, he may be tried, 
convicted, and punished in the same manner as if the larceny had been 
committed here. 


This was an appeal from the Police Court of Lahaina. 
The facts of the case appeared to be as follows: On the 27th 
day of April last, Joseph S. Adams, master of the American 
whale ship America, appeared before A. W. Parsons, Esq., 
Justice of the Police Court of Lahaina, and made deposition 
on oath, that Benjamin B. Parish, H. G. O. Robinson, Thomas 
H. Lowrey, John M. D. Brown, and John Magreery, sailors 
belonging to the America, had deserted from his vessel, while 
lying in the roadstead of Lahaina, on the night of the 24th of 
April last; that he had lost at the same time a whaleboat of 
the value of sixty-five dollars, five oars and a boat keg of the 
value of twelve dollars; and that he had good reason to be- 
lieve that the above named Parish and others had stolen and 
carried away the said boat, oars and boat keg. 

On this deposition, the Justice issued a warrant for the 
arrest of the parties, which was executed the same day, and 
the accused were brought into Court in the custody of the 
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Sheriff. The prisoners at once objected to any proceedings 
of the Court in the matter, on the ground that the case did 
not come within the jurisdiction of the Police Court. The 
Court overruled this objection, and the prisoners were then 
called on to plead guilty or not guilty to the charge preferred 
against them. They then severally pleaded guilty, and the 
Court sentenced them to pay a fine of sixty-one dollars and 
sixty cents each, and to be imprisoned for the term of four 
months. 

To this judgment of the Police Justice the prisoners’ coun- 
sel took exception on the ground that the offense of which 
the parties had been tried and convicted, was committed on 
board of an American ship upon the high seas, not within the 
jurisdiction of the Hawaiian Islands, and therefore not cog- 
nizable by the tribunals of this Kingdom. Upon this excep- 
tion to the jurisdiction of the Police Justice, the case came 
before the Superior Court in Circuit, and was submitted to 
the decision of the Court without argument. 

CHT Justice Ler, who delivered the opinion of the Court, 
stated that the main questions involved in this case were two. 
Ist. Whether the Police Justice of Lahaina had any juris- 
diction over offenses committed upon the high seas. 2d. 
Whether the offense of which the prisoners had been tried 
and convicted, was committed upon the high seas, or within 
the territory of this Kingdom and the District of Lahaina. 

Upon the first question, the Chief Justice remarked, that 
Ch. 2, Art. 2, Sec. 1, of the Act to organize the Judiciary De- 
partment, gave the Police Justices of Lahaina and Honolulu, 
“original jurisdiction of torts and wrongs arising upon the 
high seas, and the waters within his Majesty's maritime juris- 
diction.” To say, however, that under this clause of the 
statute, the Police Justice of Lahaina, or any other Justice 
or Judge of this Kingdom had jurisdiction of offenses com- 
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mitted on the high seas, on board of foreign vessels, would 
involve an absolute absurdity. Such could never have been 
the intention of the legislature, for the jurisdiction of a na- 
tion could never extend beyond its territory, except in the 
case of piracy and the like offenses, which being crimes not 
against any particular nation, but against all mankind, might 
be punished in the competent tribunal of any country where 
the offender was found, or into which he might be carried, 
although committed on board of a foreign vessel on the high 
seas. That the true construction to be given to this statute, 
was, that the Police Justices of Lahaina and Honolulu had 
jurisdiction over torts and wrongs arising upon the high seas, 
when committed on board of Hawaiian vessels. That the 
vessels of a nation, on the high seas, were considered by the 
law of nations as so many portions of its territory. That in 
this case, where the prisoners were Americans, and the vessel 
American, it was clear that the Police Justice could have no 
jurisdiction, if the offense was committed on the high seas. 
The Chief Justice then proceeded to the examination and 
decision of the second question, namely: Whether the offense 
was committed on the high seas, or within Hawaiian territory 
and the jurisdiction of the Police Justice. He said it was 
admitted that the vessel, at the time of the theft, was riding 
at anchor in the road of Lahaina, a Hawaiian port of entry 
and departure by express legislative enactment, abreast of the 
town, within three miles distance of, and in constant commu- 
nication with the shore. This being the case, there could be 
no question but the offense was committed within Hawaiian 
territory and the jurisdiction of the Police Justice of Lahaina. 
That it was the unshaken doctrine of the law of nations, that 
the maritime territory of every state extends to the ports, 
harbors, bays, mouths of rivers, adjacent parts of the sea en- 
closed by headlands, belonging to the same state. The gen- 
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eral usage of nations superadds to this extent of territorial 
jurisdiction a distance of a marine league, or as far as a can- 
non shot will reach from the shore, along all the coasts of the 
state. Within these limits its rights of property and territo- 
rial jurisdiction are absolute and exclude those of every other 
nation. That the legislature of this Kingdom in claiming a 
jurisdiction over the seas surrounding our coasts to the dis- 
tance of one marine league, had done no more than simply 
declare the universal law of nations. 

Furthermore, it was admitted that the prisoners brought 
the stolen property to Hawaiian shores. This, said the Chief 
Justice, of itself alone was sufficient to give the Police Justice 
jurisdiction ; for when a foreigner, who has committed larceny 
abroad, comes into the country, and brings the stolen prop- 
erty with him, he may be tried, convicted, and punished in 
the same manner as if the larceny had been committed here. 
This was the first case in which the question of the jurisdic- 
tion of our Courts over the waters surrounding our coasts 
had arisen, and the Court had not come to a hasty decision. 
They were clearly of the opinion that the Police Justice had 
the requisite jurisdiction to try, convict, and sentence the 
prisoners. 

The laws of the Kingdom expressly vouchsafed for the 
masters of foreign vessels, entering the port of Lahaina, the 
protection of the laws for themselves, their officers, their men 
and property; and when the master of the America made his 
complaint, the Police Justice of Lahaina had no option to 
issue a warrant or not, but was bound to do as he had done, 
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SUPERIOR COURT. 
JULY TERM—1850. 


Tue Kina vs. GEORGE Bus. 


If à person in the commission of a felonious act, that is, one which is 
highly criminal, undesignedly kills another, such killing is murder. 
If such act is simply unlawful, and without any deliberate and ma- 
licious intention, the killing will be manslaughter. 


The accused was charged with manslaughter in killing John 
Thompson, on the 22d day of March last. 
From the testimony in the case, it appeared that the ac- 


- cused was leading a wild bullock through King street, in Ho- 


nolulu, on the 22d of March last, when, through carelessness 
or otherwise, the animal broke loose, and clearing the street 
of people, brought up in the government cattle pen, near the 
Blonde House. That while the bullock was standing in the 
pen in a quiet way, the deceased, heedless of the warning of 
Bush and others, entered the cattle pen and seized the lasso 
which was fast to the bullock’s horns. That the bullock im- 
mediately turned upon Thompson, and before he could es- 
cape from the pen, caught him in the back with his horns 
and forced him against an ox cart, thereby killing him on the 
spot. 

It was contended by Mr. Bates, the counsel for the Crown, 
that Bush violated the law by carelessly leading the wild 
bullock through a public street, and that having committed 
an unlawful act he was responsible for all the consequences 
resulting from that act. In other words, responsible for the 
killing of Thompson, and guilty of manslaughter. 

Mr. Jasper, counsel for the prisoner, contended that the 
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death of the deceased was the result of his own folly, and 
not at all chargeable to the carelessness or illegal conduct of 
Bush. 


Cure Justice Ler charged the jury in substance as follows: 

If a person while doing or attempting to do an unlawful 
act, undesignedly kills another, he is guilty of murder or 
manslaughter, according to the nature of such act. If the act 
is felonious, that is, one which is highly criminal, the killing 
resulting from it is murder. If simply unlawful, and without 
any deliberate and malicious intention, it is manslaughter. 
For example, if one in committing burglary should kill 
another, he would be guilty of murder, though he intended 
no bodily harm to any one. So if one should fire or strike 
at another with a dangerous weapon, and missing his object, 
killed a person against whom he intended no wrong, he 
would be guilty of murder. Or, if one should mix poison in 
the cup of a person with the intention of killing him, and 
another should drink of its contents and thereby die, the of- 
fender would be guilty of murder. The books go farther, 
and say the he would be a murderer, even though he should 
endeavor to persuade the person against whom he meant no 
evil to refrain from the draught. 

But where the act is wanting in the felonious intent, as 
where one riding furiously or carelessly through a public 
street, contrary to law, kills another, the offense is man- 
slaughter. Certainly the turning, leading, or driving a wild 
beast in the streets of a populous town, whereby death ensues, 
is manslaughter. More especially is the offender guilty of 
manslaughter where such turning, leading, or driving is con- 
trary to the express provisions of the statute. The offender 
can never justify himself on the plea that he intended no 
wrong, for if he violates the law he is a wrong-doer from the 
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outset, and is liable for all the consequences directly resulting 
therefrom. 

It is not denied that Thompson was killed by the bull, and 
the only question for you to determine is, was his death the 
direct result of the unlawful act of the accused? If you find 
this question in the affirmative, your verdict should be guilty. 
Nay, more, even if the leading of the bullock was not contrary 
to the statute, yet if it was done heedlessly and incautiously, 
and death was thereby directly caused, the accused is guilty 
of manslaughter. 

But it is contended by the defense that the death of 
Thompson was the result of his own folly rather than the un- 
lawful careless conduct of the accused. This, gentlemen, is a 
point worthy of your most serious consideration. If you find 
that Thompson, moved by a madman’s folly, entered the 
cattle pen while the bullock was standing in a quiet and 
peaceable way, regardless of the warning of Bush and others, 
and thereby caused his own death, the prisoner should be 
acquitted. No doubt the death of Thompson resulted from 
the wrong act of Bush, but if he entered the pen under the 
circumstances contended by the defense, his death is a result 
quite too indirect and remote from the act of Bush to be 
fairly chargeable against the prisoner. Bush was wrong, but 
is he guilty of manslaughter? 

The jury after an absence of half an hour returned a verdict 
of not guilty. 
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OCTOBER TERM—1850. 


Waarne et al. vs. THOMAS ARRATOON APCAR. 


This was an action on the case brought by thirteen native 
Hawaiians against the owners of the British schooner “ Enig- 
ma,” to recover damages for the defendant’s neglect to fur- 
nish the plaintiffs, who came from Hongkong to Honolulu as 
passengers on board said vessel, with sufficient food and water 
and comfortable accommodations. 

The Court charged the jury that there was an implied con- 
tract, the plaintiffs having been taken on board as passen- 
gers; that the bargains and acts of the agent of a ship are 
binding on the owner, as is also the act of the master in tak- 
ing passengers on board ; that the owner is presumed to know 
the law, that passengers are entitled not only to provisions, 
but ship room, comfort, kindness, &c., and that a person sup- 
plying provisions was responsible for their quality and all 
damage that might result from their use. 

Verdict for plaintiffs in the sum of two thousand dollars. 

Mr. Bates and Mr. Harris for plaintiffs. 

Mr. Montgomery for defendant. 
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JANUARY TERM—1861. 


— 


Tue Kine vs. WILLIAM Howarp. 


A person cannot be justified in using a deadly weapon against another, 
except in extreme cases. 


The owner of a house may use such means to eject an intruder, as are 
reasonable and necessary, first requesting him to depart and affording 
him a reasonable time to do so. 


The accused was arraigned upon an indictment charging 
him with assaulting James C. Hadley, in October last, with a 
sword or cutlass, with intent to murder. 

It appears in evidence that the accused being the owner, 
and Hadley the captain of the lorcha “Premier,” fell into a 
dispute about an item of ten dollars in the captain’s account, 
and from words came to blows. That they grappled and fell, 
the captain being uppermost, and upon the retraction of 
some hard words used by the accused, Hadley let him up 
and walked to the outer door, where he stood with his back 
towards Howard. 

That after standing there a short time, he heard footsteps, 
and turning, saw Howard rushing upon him with a drawn 
sword; that the accused struck Hadley three times with the 
sword or cutlass, and inflicted a severe wound upon his knee, 
which confined him to the house for several days. 

The defense sought to justify the act by showing that, pre- 
vious to the attack, the accused ordered Hadley to leave his 
house, which he did not do, and consequently that Howard 
was authorized in making the assault. 

CHT Justice Lee charged the jury that the ground in- 
sisted upon by the defense was unsound. That no man could 
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ever be justified in using a deadly weapon against another 
except in the most extreme cases. That it was a mistaken 
opinion that when one man declined leaving another's house 
the owner was justified in attacking him with a deadly 
weapon. The rule of law, said the Court, is, that before as- 
saulting an intruder, the owner or occupant of the house 
must request him to leave, and allow him a reasonable time 
to depart, after which, if he refuse to go out, the owner or 
occupant may use such means to eject him, as are reasonable 
and necessary. He can only use deadly weapons in defense 
of himself and family; and that if they found that Howard 
assaulted Hadley with the intent to murder him, the accused 
was guilty under the indictment. 

The jury failed to find the intent to murder, and returned 
a verdict of “not guilty under the indictment.” 

Mr. Bates for the Crown. 

Mr. Harris for Howard. 


Tue Kine vs. WILLIAM ANDERSON AND JOHN RUSSELL. 


Every fraudulent combination, mutual understanding, or concerting to- 
gether of two or more, to do what is obviously and directly wrongfully 
injurious to another, is a conspiracy. It is not necessary to prove a 
direct concert, the jury may infer it from the facts. 


The prisoners were indicted for a conspiracy to defraud 
William Watson, William Burrill and others, by means of a 
small padlock of a peculiar construction, upon the opening of 
which they induced Watson and others to bet. 

This case was a very interesting one, as showing the cun- 
ning and artifice to which men resort to dupe and defraud 
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their fellow men. It appeared that Anderson is a shop- 
keeper or small retail merchant in Honolulu, and that Russell 
was a kind of stool pigeon, that enticed sailors and others 
having money, into Anderson’s shop. That after talking of 
various matters, either Anderson or Russell managed to pro- 
duce, as if by accident, a certain padlock, offering at the same 
time to bet any sum that no man in the Sandwich Islands 
could open the same. Then the one who produced the lock 
would make some excuse for leaving the room, when the other 
would take up the lock, open it, and show the stranger how 
easily the thing was done, remarking that a man must be a 
fool to say that he would bet that no man could open it. He 
would then offer to put his money with that of the stranger 
and bet with the absent conspirator on his return. Accord- 
ingly, Watson and others were induced to bet, thinking it a 
perfectly easy matter to open a lock which they had just 
opened and shut so frequently, but they always found that 
when they bet, the lock remained shut, as if by magic. Thus 
one was fleeced out of sixty-four dollars, another of one hun- 
dred and forty dollars, another of his watch, and so on. 

CHER Justice Lee charged the jury, that every fraudulent 
combination, mutual understanding, or concerting together of 
two or more, to do what is obviously and directly wrongfully 
injurious to another, is a conspiracy ; and that if they believed 
that Anderson and Russell understood each other and con- 
certed together to defraud Watson and others, they were 
guilty. That it was not necessary to prove a direct concert 
between Anderson and Russell, but that such concert was a 
fair subject of inference for the jury, from all the facts sub- 
mitted in evidence. That a mutual concert in cases like this, 
could seldom if ever be proved, otherwise than by circum- 
stances, as conspirators do not call in witnesses to their un- 
dertakings. 
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The jury rendered a verdict of guilty, and the Court sen- 
tenced each of the prisoners to imprisonment at hard labor 
for the term of eighteen months. 

Mr. Bates for the Crown. 

Mr. Burbank for the prisoners. 


KEKEKE vs. EDWARD DENNIS. 


A Land Commission kuleana award, held good as against a Royal Patent 
of anterior date, which expressly reserved the rights of native tenants. 


This was an action of trespass brought by the plaintiff, a 
native, to recover damages, alleging that the defendant had 
taken away one of his kalo patches. 

The plaintiff proved the taking, and offered in evidence a 
Royal Patent for the land, based upon an award from the 
Land Commission, and dated in December, 1850, as proof of 
his title. 

The defendant offered in evidence a Royal Patent for a 
land, which covered the land in dispute, bearing date in Octo- 
ber, 1849; and contended that his patent, being of an ante- 
rior date, gave him the best title, and was a full justification 
for the taking. As a further defense, the defendant showed 
that the plaintiff refused to go to his labor (three days in 
each month), and had made a verbal surrender of the land in 
dispute. 

It appeared, however, that in the Royal Patent conveying 
the land to the defendant, the King had made an express res- 
ervation of the claims of tenants. 

CHEF Justice Lex, after giving a succinct history of the 
landed tenures of the Kingdom, charged the jury that the 
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defendant could not justify the taking under his Royal Patent, 
the King having expressly reserved in that conveyance the 
claims of native tenants—that Kekiekie was one of those 
tenants, who had duly entered his claim at the Land Com- 
mission previous to the date of the defendant's patent, and 
subsequently, in 1850, received his award and patent—that 
consequently the plaintiff's title was good against all the 
world. Moreover, said the Court, even if the King had not 
made this reservation, the plaintiff's title would be good ; for 
the people’s lands were secured to them by the Constitution 
and laws of the Kingdom, and no power can convey them 
away, not even that of royalty itself. The King cannot con- 
vey a greater title than he has, and if he grants lands without 
reserving the claims of tenants, the grantee must seek his 
remedy against the grantor, and not dispossess the people of 
their kalo patches. 

The Court also charged the jury that the defendant had no 
right to demand three days labor in every month from the 
plaintiff, and though they should find that Kekiekie had made 
a verbal surrender of the patch, yet if there was no valuable 
consideration given for such surrender, it was not binding 
upon the plaintiff. 

The jury after a short absence rendered a verdict for the 
plaintiff in the sum of twenty-five dollars. 

Mr. Harris for plaintiff. 

Mr. Montgomery for defendant. 
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Henry MACFARLANE va. GEORGE GILMORE. 


An action cannot be sustained against one only of several joint con- 
tractors. 

The vendor of a ship cannot recover in an action for the purchase money, 
until he has first tendered a good and sufficient bill of sale. 


This was an action brought to recover $900 and interest, 
on a contract. 

It appeared that in December last the plaintiff entered into 
a written agreement with the defendant for the sale of the 
schooner “Snake.” Macfarlane wrote out the agreement, 
binding himself to sell the vessel to Gilmore, and deliver the 
same on the morrow or whenever it might suit the defendant. 
Gilmore wrote across the face of the writing, “I hereby bind 
myself to stand by this agreement,” and signed the same. 
Afterwards he procured the signature of F. R. Vida under 
that of his own. The next day the “Snake” was delivered 
into Gilmore’s possession, and he delivered her into the hands 
of a ship carpenter for repair. Subsequently he abandoned 
her and declined to fulfill his contract. 

The counsel for the defendant made the following points: 
1. The plaintiff cannot recover in an action against Gilmore 
alone, but should have brought his suit against Gilmore and 
Vida. The contract is joint on the part of Gilmore and Vida, 
and they cannot be severed in this action. 2. The plaintiff 
has never tendered the defendant a bill of sale for the vessel; 
and until he does so, he cannot enforce the contract. 

Cur Justice Ln, after summing up the facts, charged the 
jury that the plaintiff could not sustain his action against 
Gilmore alone. It must be brought against Gilmore and Vida 
jointly, they being joint and not several contractors. Sec- 
ondly, the contract is executory, and the plaintiff cannot re- 
cover the purchase money for the vessel, until he has first 
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tendered to Gilmore and Vida a good and sufficient bill of 
sale. The general maritime law requires such a bill, as the 
proper muniment of the title of the vessel. 

The jury returned a verdict in favor of the defendant. 

Mr. Montgomery for plaintiff. 

Mr. Burbank for defendant. 


Grorae F. Huserrson vs. Wum H. Coxe. 


The Court stated what is the proper manner of making an arrest, under 
certain circumstances. 


This was an action of trespass, brought to recover damages 
against the defendant, one of the police of Honolulu, upon an 
allegation that he had broken down the plaintiff's gate, on a 
certain Sunday in December last, and arrested two of his ser- 
vants for flying a kite. 

It appeared in evidence that the servants were flying a kite 
for the amusement of the plaintiff's child, and that the police 
hearing and seeing the kite, went to the gate, which was 
fastened inside, and demanded entrance. That their de- 
mand not being complied with, they raised the gate from 
its hinges, threw it down, entered, and arrested two Lascar 
servants for a violation of the Sabbath. 

The counsel for the defendant contended that the servants 
were violators of the law providing for the observance of the 
Sabbath, and as such, liable to arrest. That the defendant 
had not exceeded his duty as an officer of the police, and be- 
fore breaking the gate had made the proper demand for 
admission. 

Counsel for plaintiff urged upon the Court and the jury that 
the flying of a kite was no violation of the Sabbath—that the 
breaking of the gate was wrong, inasmuch as the officers after 
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demanding entrance should have stated, in an audible voice, 
that the case was one in which the arrest was lawful without 
a warrant; and concluded with a strong appeal to the jury to 
preserve inviolate the dwellings and premises of foreigners. 

Cuter Justice Lee read the statutes relating to the viola- 
tion of the Sabbath, and also from the statutes of other lands 
bearing upon this subject, showing that our laws for the ob- 
servance of the Lord’s Day are neither peculiar nor over 
strict. The Court remarked that our Sabbath law was almost 
word for word that which now exists in Massachusetts, whose 
statutes in turn were derived from those of England. That 
the keeping holy one day in seven for public worship, as well 
as for relaxation and refreshment, was considered by the most 
Christian and civilized nations, as one of the main pillars of 
religion and morals, and, viewed merely as a civil institution, 
of great service to the state. That the first question for the 
jury to determine was, were the servants violating the Sab- 
bath? If they found this in the affirmative, then they were 
liable to arrest, and it would remain for them to say whether 
the arrest had been made in a proper manner. The Court 
here read our statute of arrests (comparing it with those of 
other countries), showing that under our law an officer be- 
fore breaking doors must demand entrance, and if the arrest 
is made in a case where it is. lawful without a warrant, he 
should substantially state that fact before breaking. That 
though Cole might have been in the discharge of his duty, if 
he failed to perform it in compliance with the statute, he was 
a trespasser. 

The jury returned a verdict in favor of the plaintiff for 
fifty cents damages—stating that while the defendant had 
cause to make the arrest, he had done it informally. 

Mr. Montgomery for plaintiff. 

Mr. Bates and Mr. Harris for defendant. 
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APRIL TERM —1851. 


WILLHUM Howard vs. GEORGE F. Hu3enrtson. 


The Court laid down several rules relating to the postponement of trials. 
A ship, if pawned, cannot be used by the pawnee without the consent of 
the pawner. 


This was an action brought to recover the value of certain 
vessels, which the plaintiff alleged he placed in the defend- 
ant’s hands, as a pledge or security for his appearance at the 
last January term of this Court, Mr. Hubertson having signed 
his bail bond. He further alleged that notwithstanding he 
made his appearance at the time named in the bond, yet the 
defendant refused to restore the vessels. 

The defendant’s counsel moved for a continuance of the 
trial, on the usual affidavit of the absence of a material wit- 
ness, who would swear that one of the vessels set forth in the 
plaintiff's petition, was never pawned to the defendant. This 
motion was opposed by Howard’s counsel, and the Court 
laid down the following rules relative to the postponement 
of trials. 

1. At least two days’ notice of an intended application to 
put off a trial should be given to the plaintiff's attorney, with 
a copy of the affidavit to be produced as a foundation for the 
motion, if the necessity for it was at the time known to the 
defendant. 

2. When the ground of the application is the absence of a 
material witness, the affidavit should state the name of the 
witness, the facts he is expected to prove, and that without 
his testimony the defendant cannot safely proceed to trial. 
It should also state what exertions have been used to pro- 
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cure the desired evidence, and at what time the witness is 
expected to return. 

3. Where the adverse party admits, that the absent wit- 
ness would, if present, testify to the facts stated in the affida- 
vit, a continuance will not be granted. 

The plaintiff's counsel admitted the facts which the de- 
fendant stated that he expected to prove by the absent wit- 
ness, and the Court ruled the parties to proceed to trial. 


It appeared in evidence that Howard being arrested and 


imprisoned on a charge of assault and battery, gave bail for 
his appearance at the last January term, and that Hubertson 
became his bondsman. That to secure Hubertson from loss, 
Howard placed in his hands the lorcha Premier, of which he 
owned one half, and also the schooner Kalama. That on the 
same day they were delivered, the lorcha was sold, with How- 
ard’s consent, at auction, for $1,600, and a moiety of the pur- 
chase money was paid over by the auctioneer to Hubertson. 
That soon after the schooner was sent to Niihau, and on hêr 
return was wrecked on the reef off Waikiki. Whether the 
vessel was running with Howard's consent, or whether on 
his, or Hubertson’s account, did not clearly appear, though 
there was some evidence on both sides. The value of the 
schooner was proved to be about $1,500. 

The counsel for the plaintiff contended that the schooner 
was under Hubertson’s direction, and running on his account, 
and that Howard ought to recover her value, in addition to 
the moiety of the Premier. 

Defendant’s counsel contended that clearly, from the evi- 
dence, the schooner was running at the risk of Howard. 

Curer Justice LEE charged the jury, that this case was one 
governed by the law of pawns and pledges. The plaintiff by 
making his appearance at the January term, fulfilled the con- 
ditions of the bail bond, and is clearly entitled to receive the 
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$800 as the moiety of the Premier. Whether he is entitled 
to recover the value of the schooner Kalama is quite another 
question. That portion of the law of pawns or pledges, re- 
lating to the use of the article pawned, is laid down by Judge 
Story as follows: 1. If the pawn is of such a nature that 
the due preservation of it requires some use, there, such use 
is not only justifiable, but it is indispensable to the faithful 
discharge of the duty of the pawnee. 2. If the pawn is of 
such a nature, that it will be worse for the use, such, for in- 
stance, as the wearing of clothes, which are deposited, there, 
the use is prohibited to the pawnee. 3. If the pawn is of 
such a nature that the keeping is a charge to the pawnee, 
as, if it is a cow or a horse, there, the pawnee may milk 
the cow and use the milk, and ride the horse by way of 
recompense, for the keeping. 4. If the use will be beneficial 
to the pawn, the pawnee it seems may use it. 6. If the use 
will be without any injury, and yet the pawn will thereby 
be exposed to extraordinary perils, there, the use is im- 
pliedly interdicted. 

In this case the pawn or pledge was a vessel, which would 
probably take more injury from worms and other causes by 
lying in the harbor, than by moderate use at sea, but, as by 
such use it would be exposed to extraordinary perils, as the 
result has proved, the pawnee could not sail it except at his 
own risk. I know of no case in the books where the pawn 
has been a vessel, but the Court is clearly of the opinion, that 
a ship is a pawn of such a nature as to forbid its use without 
the consent of the pawner. Whether the vessel was running 
with Howard’s consent and on his account, or without his 
consent, and on Hubertson’s account, does not clearly appear. 
The evidence is not full on this point, but it is for you to 
determine. If you find it was running without Howard’s 
consent, and under the direction of the defendant, then the 
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plaintiff is entitled to recover its value, in addition to the 
$800; if with his consent, then her loss must fall upon 
Howard. 

The jury after an absence of six hours returned a verdict 
for the plaintiff in the sum of $1,100. 

Mr. Harris and Mr. Burbank for plaintiff. 

Mr. Bates and Mr: Montgomery for defendant. 


JOHN ARCHER et al. vs. JAMES MARKE et al. 


A suit upon a written contract made by the master of a ship in his own 
name, cannot be brought in the name of the owners, their name not 
appearing in the contract, but must be brought in the name of the 
master. 


This was an action brought to recover damages (laid at 
$10,000) for the non-fulfillment of a certain contract respect- 
ing a cargo of Newcastle coals. 

The plaintiff offered in evidence, as the foundation of their 
action, a contract entered into between Charles Cobb, master 
of the barque “Elizabeth Archer,” and Makee, Anthon & Co., 
by which Captain Cobb bound himself to proceed with all 
possible despatch from Honolulu to Sydney, take in a certain 
number of tons of coals, and return to Honolulu. On his re- 
turn, Makee, Anthon & Co. were to pay him $21 per ton for 
the coals delivered. 

The defendant’s counsel objected to the reading of the con- 
tract to the jury, on the ground that the plaintiffs were not 
parties to it, and could not bring this action upon it. They 
contended that Makee, Anthon & Co. contracted with Charles 
Cobb, and not John Archer and others, and that the action if 
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brought at all should be brought in the name of Charles 
Cobb. 

To this the counsel for the plaintiff replied, that Captain 
Cobb was simply the agent of John Archer and others, the 
owners of the barque “Elizabeth Archer,” and that he acted 
in that capacity, in chartering the vessel, was clearly deduci- 
ble from his describing himself in the contract, as “Master 
of the barque Elizabeth Archer.” That this being the case, 
the principals or owners, though not mentioned in the con- 
tract, might elect to sue on it in their own or Cobb’s name. 

Curr Justice Lex, delivering the opinion of the Court, 
ruled as follows: 

A suit cannot be sustained on this contract in the name of 
Archer and others, for they are not parties to it. That the 
owners of the barque might bring an action on this contract, 
in the name of Cobb, is not denied; but to say that the prin- 
cipals can sustain a suit on a written contract entered into 
by their agent, in which the names of those principals do not 
appear, is going beyond the law. The annexing to Captain 
Cobb’s name the words, Master of the barque Elizabeth 
Archer,” does not alter the case, and must be treated merely 
as a description of his office, and designation of the person. 
By no means can it be so construed as to make Archer and 
others parties to this contract. 

Under the ruling of the Court, the plaintiff's counsel sub- 
mitted to a nonsuit. 

Mr. Montgomery for plaintiff. 

Mr. Bates and Mr. Burbank for defendants. 
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Pierre Frame vs. KEALOHA. 


Parol evidence cannot be admitted to contradict, add to, or vary the 
terms of a written contract; still, parol evidence is sometimes admis- 
sible for the purpose of correcting mistakes, but such evidence will be 
watched by the Court with the utmost jealousy, and should never be 
allowed to prevail, unless it amounts to the strongest possible proof. 


This was an action brought to recover the penalty of $200, 
for the non-fulfillment of a contract. 

It appeared that on the 21st of January last, the defendant 
contracted with the plaintiff to deliver a certain number of 
fowls on the 6th day of March following, for which Kealoha 
was to receive $647. If either party failed to perform his 
engagements, he was to pay the other a penalty of $200. 

The contract was drawn up in the French language, which 
Kealoha did not understand ; and after its execution, Fraise 
insisted upon it that the fowls were to be delivered on the 
6th of February instead of the 6th of March, as set forth in 
the contract, and that the insertion of March in the contract 
instead of February was a clerical mistake. Accordingly the 
native made all haste to collect the fowls, getting the best he 
could, and presented them to Fraise on the day he named. 
Fraise refused to accept them, contending that they were not 
of the size and quality bargained for; and brought an action 
before the Police Justice of Honolulu, to recover the penalty. 
He succeeded in the suit. Kealoha then appealed to the 
local Circuit Judge at chambers, where he was again defeated, 
and he then took his appeal to the Superior Court. 

The ground of defense was, that Kealoha had until the 6th 
of March to deliver the fowls, according to the express terms 
of the contract, and that the plaintiff had no power to vary 
the contract, by making March read February. That until 


48 


48 


49 


80 HAWAIIAN REPORTS, 1851. 


Fraise v. Kealoha. 


the 6th of March arrived, and the defendant failed to perform 
his engagements, there was no ground for an action. 

Cmr Justice Lg charged the jury, that the general rule 
of law governing contracts is, that parol evidence cannot be 
admitted to contradict, add to, or vary the terms of any writ- 
ten contract, for it would be dangerous, and subversive of all 
certainty in business. It would substitute the inferior for 
the superior degree of evidence; loose recollection and un- 
certainty of memory, for the most sure and faithful memorials 
which human ingenuity can devise, or the law adopt. Still, 
parol evidence was sometimes admissible for the purpose of 
correcting mistakes, but such evidence was always watched 
by the Court with the utmost jealousy, and should never be 
allowed to prevail, unless it amounted to the strongest possible 
evidence. That unless they clearly found, from the evidence, 
that the 6th of February was the day fixed upon for the de- 
livery of the fowls, then the contract could not be varied, or 
the plaintiff sustain his suit. 

The jury after a brief absence rendered a verdict for the 
defendant Kealoha. 

Mr. Montgomery for plaintiff. 

Mr. Harris and Kekaulahao for defendant. 
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JULY TERM—1851. 


THE Kine vs. Josera Marks AND HENRY BUTLER. 


Extra-judicial confessions of guilt should be received with great caution; 
but if made voluntarily and deliberately, without any inducement of 
hope or fear, they are entitled to much weight. 


The confession of one conspirator, made subsequent to the accomplish- 
ment of the common enterprise, is not admissible in evidence against 
any one but himself. 


The prisoners were arraigned upon an indictment charging 
them with conspiracy, in concerting together, and undertak- 
ing to defraud Apong of the sum of eight thousand dollars, 
by alleging that he had bought 454 ounces of gold dust of 
Henry Marks, and falsely testifying to that effect at the April 
term of this Court, in a suit instituted against Apong to re- 
cover the above amount. 

The evidence was very much the same as that given in the 
case of Caspar Marks vs. Apong, tried at the last term; with 
the addition of Butler’s voluntary confession made before 
Marshal Parke and Justice Burbank, in which he stated that 
the whole suit instituted against Apong was a concerted 
scheme on the part of himself, Henry Marks, and Julia Marks, 
his mother, to get eight thousand dollars out of the Chinaman 
without any foundation whatever; that the story about his 
buying gold dust was all a sham, and the entire testimony 
relating to it a tissue of falsehood. 

On the trial, Dr. Butler denied the truth of his confession, 
and gave as a reason for making it, that he had quarreled 
with the Marks family, on account of their refusing to bail 
him out of prison, and sought this mode of revenge. 
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CHEF Justice LEE charged the jury, giving them the law re- 
lating to the crime of conspiracy, and touching upon the 
principal points of the evidence. In speaking of the confes- 
sion of Butler, he charged them that all extra-judicial confes- 
sions of guilt should be received with great caution; for it 
was a well established fact that prisoners, oppressed by the 
calamity of their situation, or influenced by motives of hope 
or fear, were sometimes induced to confess themselves guilty 
of crimes of which they were innocent. However, if they 
found this confession to have been voluntarily and deliber- 
ately made, without any inducement of hope or fear, it was 
entitled to much weight in judging of the guilt of Butler; for 
it was unreasonable to suppose that a rational being would 
make admissions so prejudicial to his interest and safety for 
the mere purpose of avenging himself upon others. He 
added that the confession of Butler could in no way affect 
Marks, and in determining the question of his guilt, should 
be entirely excluded from their consideration; for it was a 
well established rule of evidence, that the confession of one 
conspirator, made subsequent to the accomplishment of the 
common enterprise, is not admissible in evidence against any 
one but himself. 

The jury, after a brief absence, returned a verdict of guilty; 
and the Court sentenced each of the prisoners to imprison- 
ment at hard labor for the term of two years. 

Mr. Bates for the Crown. 

Mr. Harris for the prisoners. 
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Arona vs. Henry Marks, JULIA MARKS AND JANET MARKS. 


In all civil cases, marriage may be proved by reputation, declarations, 
and conduct of the parties and other circumstances usually accom- 
panying that relation. Such evidence is not conclusive, but it is ad- 
missible to the jury as testimony from which marriage may be inferred. 

The husband is liable for all torts of the wife committed during cover- 
ture. 


This was an action brought to recover damages for injury 
done to the plaintiff's reputation as a merchant, by the alle- 
gation of the defendants, that he had robbed them of 454 
ounces of gold dust; and was the last in the series of the 
Marks cases. 

It having appeared in the course of the evidence, that 
Miss Janet Marks was a minor, the plaintiff's counsel, so far 
as she was concerned, discontinued the suit. 

Julia Marks alleged that she was a married woman, the 
wife of Mr. Caspar Marks, of Sydney, and her counsel offered 
to show this fact by witnesses who had recently known her 
and Caspar Marks, living together as man and wife in Syd- 
ney. This evidence was objected to by the plaintiff's coun- 
sel, who contended that her marriage could only be proved 
by direct evidence, that is, by the testimony of a witness 
present at the celebration; or by a certified copy of the reg- 
ister of the marriage. 

The Court overruled the objection, and Carer Justice LEE 
remarked that in all civil cases, marriage may be proved by 
reputation, declarations, and conduct of the parties and other 
circumstances usually accompanying that relation. For ex- 
ample, their conversation and letters, addressing each other 
as man and wife; their living together in that relation, and 
being generally reputed to be man and wife; their appearing 
in respectable society, and being there received as man and 
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wife ; the assumption by the woman of the name of the man; 


their joining as man and wife in the conveyance of her real 
estate; the acknowledgment and treatment of their children 
by them as legitimate, and any other conduct indicative 
of the marriage. Such evidence was not conclusive, but it 
was admissible to the jury as testimony from which the 
marriage might be inferred. 

Evidence was then introduced, showing the cohabitation of 
Caspar Marks and Julia Marks, as man and wife; their ad- 
dressing each other as such; their visiting together and 
dining out in that relation; and their acknowledgment and 
treatment of their children as legitimate. 

Curr Justice Ler charged the jury that the husband is 
liable for all torts of the wife committed during coverture, 
and that, if they found Julia Marks to be a married woman, 
she could not be made subject to damages in this suit, unless 
her husband were made a joint party to the same. That, in 
the event of their finding her a femme covert, they could only 
render a verdict against Henry Marks. 

The jury, after an absence of half an hour, returned into 
Court, and stated that they found Julia Marke to be a mar- 
ried woman, and rendered their verdict against the defendant 
Henry Marks in the sum of two thousand five hundred dollars. 

Mr. Bates and Mr. Burbank for the plaintiff. 

Mr. Harris for defendants. 
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CHARLES COBB vs. JAMES Makes et al. 


Rule as to the admission of a ship’s log-book in evidence. 


A strict compliance with the terms of a contract is generally necessary 
to entitle either party to enforce it against the other; but, if the non- 
compliance does not affect the essence of the contract—as if it be 
broken in respect of time or mode of its performance, when neither 
time nor mode of performance were essential considerations—relief 
will be granted. 


This was an action brought to recover the sum of six thou- 
sand three hundred dollars for an alleged violation of the 
following contract: 

“It is hereby mutually agreed by and between the under- 
signed, that Captain Charles Cobb, of the British barque 
Elizabeth Archer, shall proceed to Sydney, New South Wales, 
with all possible dispatch, and there take in on his own or 
the ship's account from 200 to 300 tons of Newcastle coals, 
and proceed to this port to deliver the said coals to Makee, 
Anthon & Co., either at this port, or to proceed to the port 
of San Francisco and there deliver the same as Makee, An- 
thon & Co. may direct, for and in consideration of twenty- 
one dollars per English ton of 2240 1bs.—Makee, Anthon & 
Co. agreeing to pay for the same as above cash on delivery. 
Coals to be delivered at the ship’s tackles, twenty-one days 
allowed M. A. & Co. to receive the coals after being notified 
that they are ready. 

“Charles Cobb. 
“Makee, Anthon & Co. 
“Honolulu, July 3, 1850.” 


It appeared in evidence that immediately after the above 
contract, Capt. Cobb sailed for Sydney, reaching there on the 
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18th August; and finding that he could not procure a cargo 
of Newcastle coals there at any price, he set sail on the 20th 
of August for Newcastle, the coal port of Sydney, distant 
about sixty-five miles, at which port he arrived on the 22d of 
August. That coals being in great demand, and Newcastle 
crowded with ships awaiting cargoes, he was unable to load 
his vessel until the 18th of October, when he again set sail 
for Sydney, where he discharged eighty tons of coal, taken in 
on the ship's account, and took in other cargo to the amount 
of 150 tons. That he sailed for Honolulu on the 11th of No- 
vember, and touching at Tahiti, where he landed some cargo 
and remained eight days, arrived here on the 6th day of Feb- 
ruary. That, on the day following his arrival, he addressed 
a letter to Messrs. Makee, Anthon & Co., informing them of 
his arrival, and tendering them 300 tons of Newcastle coals, 
which they refused to receive, on the ground that he had not 
kept his contract; and that the coals were afterwards sold at 
public auction for four dollars per ton. 

In the course of the testimony, the counsel for the plaintiff 
offered the log-book in evidence, to show that the detention 
of the vessel was in part owing to bad weather, and other 
causes beyond Captain Cobb’s control. The introduction of 
the book being objected to by the defendant’s counsel, it was 
ruled out by the Court. 

“A ship’s log-book,” said the Court, “cannot be received in 
evidence, in favor of the persons concerned in making it, or 
others, except in cases provided for by statute; though it 
may be used against any persons to whom it may be brought 
home, as concerned either in writing or directing what should 
be contained therein.” 

The learned counsel on both sides argued the case to the 
Court and jury with much ability. By the defense it was 
contended that Cobb had no right to vary the contract by 
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going to Newcastle for the coals, as the agreement was to go 
to Sydney, and nowhere else. That if he had a right to go to 
Newcastle, sixty-five miles distant, he might with equal pro- 


priety go to Newcastle, England. Secondly, it was contended 


that he was to go—take in his coals—and return with all 
“possible despatch,” which he had failed to do, inasmuch as 
after lying in Newcastle nearly eight weeks, he returned to 
Sydney, discharged eighty tons of coal on his own account, 
and took in other cargo and freight for Tahiti and Honolulu. 
That instead of the usual voyage of four months, the Eliza- 
beth Archer was gone seven months, during which time coals 
had fallen, and that owing to Cobb’s delay and variation from 
the contract the loss should rest upon him, and not upon the 
defendants. It was contended by the defense, that Cobb had 
no right to take in more than the coals for defendants; but 
was bound, when those were in, to make immediate sail for 
Honolulu. 

Counsel on the part of plaintiff replied that Cobb, in 
going to Newcastle, sought the best interests of all parties, 
as he thereby took the only possible course to obtain the 
coals, and shorten the voyage. That he used all possible 
despatch, and returned to Sydney to fill up his vessel with 


other goods, as he had an undoubted right to do. That. 


agreeably with the intentions of the parties, he took in cargo 
of a lighter kind on top of the coals, and proceeded without 
delay to Honolulu, when, owing to the fall in the price of coals, 
the defendants refused to take them. Mr. Montgomery con- 
tended that Tahiti lay in the usual course of vessels bound 
from Sydney to Honolulu, as had been shown in the testi- 
mony, and that Cobb was compelled to stop there to replen- 
ish his water, which, owing to calms, head winds and storms, 
had become reduced to 500 gallons. That so far from in- 
tending to stop there, Capt. Cobb, as was proved, had 
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absolutely refused, while in Sydney, to take a passenger for 
Tahiti, saying that he did not intend to stop there. 


CHEF Justice Lk, in charging the jury, said: The great 
rule to be observed in cases like this, is to do justice between 
the parties, by enforcing the performance of their agreement, 
according to the sense in which it was mutually understood 
and relied upon at the time of making it. Before deciding 
upon the question which of the parties has broken this con- 
tract, we must first ascertain the great object and true intent 
of the parties in its execution, as it may be gathered from 
the contract itself, and, if necessary, from the time, place, and 
circumstances under which it was made. It is contended by 
the learned counsel for the defendants, that Cobb was bound 
to proceed to Sydney, and there take in coals, and that it was 
never contemplated by the parties that he was to go to any 
other place for that purpose. That the words used in the 
contract are precise and clear, and that his going to Sydney 
and there loading his coals, is a condition precedent, the non- 
performance of which precludes the possibility of Cobb’s re- 
covering in this suit. The Court is of a different opinion on 
this point. A strict compliance with the terms of a contract 
is generally necessary to entitle either party to enforce it 
against the other; but it is a well-settled principle of law, 
that if the non-compliance does not affect the essence of the 
contract—as if the contract be broken in respect of time or 
mode of its performance, when neither time nor mode of its 
performance were essential considerations—relief will be 
granted. In this case the great object and intention of the 
parties was to obtain Newcastle coals, and that with the least 
possible delay. Now, can it be reasonably urged that when 
Cobb arrived in Sydney, and found he could not obtain 
the coals at any price, that he forfeited his rights under the 
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contract by going to Newcastle, one day’s sail from Sydney, 
and loading his vessel? The impossibility of buying New- 
castle coals in Sydney was a contingency not anticipated by 
either party, and certainly Cobb should not suffer from his 
effort to carry out the original object of obtaining the coals, 
so long as his going to Newcastle promoted the interests of 
all parties, and shortened the voyage. If it had greatly de- 
layed the vessel, or if he had gone to any other place far dis- 
tant from Sydney, and thereby prolonged the voyage, we 
should think differently. Sydney, the place where the coals 
were to be obtained, was not an essential consideration with 
the parties; but time was. The fluctuations of this market 
and that of San Francisco were all important; and the vital 
question in this case is, did Cobb make that dispatch con- 
templated under the contract? Certainly when he found that 
he was so long delayed in Newcastle, he should have made all 
reasonable haste for Honolulu. He sailed from Newcastle 
for Sydney on the 18th of October—reached there on the 
next day or the day following—discharged eighty tons of coal 
—took in other cargo, and did not sail again until the 11th 
of November. He certainly had a right to fill his vessel, as 
it could not have been the intention of the parties that he 
should return to Honolulu half loaded; but still the question 
returns, did he use reasonable dispatch in these operations. 
Again, we find him touching at Tahiti and landing cargo. It 
is said he stopped there for water, having only 500 gallons, 
which was insufficient to last him to this port; but Captain 
Moore tells us that had he been in the same situation, and 
desirous of making dispatch for Honolulu, he thinks he 
would have made a reduction of the allowance and come on. 
Time was essential, gentlemen, and it is for you to say, in 
view of all the evidence, whether Cobb used that dispatch 
and reasonable diligence which is required under the con- 
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tract. If he did, then he is entitled to recover; if not, then 
your verdict should be for the defendants. 

The jury, after an absence of an hour, returned into Court 
and rendered their verdict for the defendants, one juror dis- 
senting. 

Mr. Montgomery for the plaintiff. 

Mr. Bates and Mr. Burbank for defendants. 


KURARHU vs. WILLIAM Guu. 


Land Commission kuleana award, held good against a Royal Patent of 
anterior date, which reserved the rights of native tenants. The Court 
refused to go behind the award and receive evidence of its having 
been obtained by fraud. 


This was an action brought to recover damages for a tres- 
pass on a piece of land in Ewa. 

The plaintiff claimed under a Royal Patent, dated in 1850, 
which was based upon an award of the Land Commission. 

The defendant admitted that he had possession of the land 
in dispute, but sought to justify the same by showing a Royal 
Patent dated in 1849, conveying the land to him, subject, 
however, to the rights of tenants. He likewise offered in 
evidence a deed from one Kalua, who claimed the land in 
dispute, which deed bore date anterior to that of Gill's 
Royal Patent. He offered to show that the plaintiff had no 
just claim to the land, and that the evidence before the Land 
Commission was deceptive and false. He further said he 
had never had any notice of the plaintiff's claim before the 
Commission. 

The introduction of this evidence was objected to, and the 
objection was sustained by the Court. 
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Cur Justice Ler, in delivering the opinion of the Court, 
said: The defendant bought this land subject to the rights 
of natives, and hence the fact that this patent bears date an- 
terior to that of the plaintiff's is entitled to no weight. Ku- 
kiiahu had his claim entered at the Land Commission long 
before the land was sold to Gill, and the King in his patent 
has made a special reservation for the benefit of this and all 
other claimants. The King did not convey Kukiiahu's rights 
to Gill; and if he had done so, his grant would have been a 
nullity. But it is answered that Kukiiahu had no rights, 
and practiced a fraud upon the Land Commission in obtain- 
ing his award; and on this ground, it is proposed to go be- 
hind the award, and offer evidence to show the invalidity of 
Kukiiahu’s claim as entered at the Board of Commissioners 
to quiet land titles—in other words to treat the award as 
nothing, and go into the case de novo. This cannot be done. 
Kalua, the person from whom Gill first bought, had notice of 
Kukiiahu's claim before the Commission; entered his claim 
for the same land; and appeared and contested the case. It 
was decided in favor of Kukiiahu, and cannot be tried anew 
in this Court. The Land Commission may have decided 
wrong, but if so, Gill or Kalua, both of whom had notice of 
the award, could have appealed to the Supreme Court, agree- 
ably to the statute in such case made and provided. In that 
Court they could have shown fraud, want of title, or anything 
else affecting the case; but it cannot be done here, under the 
circumstances. If we are to go into these cases anew, treat- 
ing the awards of the Land Commission and the Supreme 
Court as nothing, then there is no security for any man’s real 
estate—no rest for his title—and the whole kingdom will be 
afloat. 

The counsel for the defendant, under the ruling of the 
Court, said the only question remaining to be settled was the 
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amount of the damages, and proposed to the counsel for the 
plaintiff to withdraw the case from the jury, and refer the 
question of damages to the Chief Justice. The proposition 
was accepted, and the case accordingly withdrawn. 

Mr. Harris for plaintiff. 

Mr. Burbank for defendant. 

(See Kekiekie vs. Edward Dennis. Ante, page 69.) 


JANUARY TERM—1852. 


Tue Kine vs. Henry S. SWINTON. 


The showing of a mere deficiency in the accounts of a government offi- 
cer, without proof of conversion or deceit, is not sufficient evidence 
on which to convict him of embezzlement. It must appear that he 
converted the money with a fraudulent intent. 


The King vs. Henry S. Swinton, indicted for embezzlement. 

It appeared in evidence that the accused, who was the Col- 
lector of Customs for the port of Lahaina, converted to his 
own use, $1,405 09 of the public moneys, which deficiency 
appeared by his quarterly accounts, rendered on the first of 
July last. His accounts were all shown to be correct, and 
there appeared to be no attempt to hide the conversion, or 
cover up the deficigncy. On the other hand, the accused 
was the first to make known his deficiency, and subsequently 
came forward and made good the same by a conveyance of 
certain properties. 

The counsel for the accused rested their defense on the 
construction of the statute, which defines embezzlement to be 
as follows: 
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“If any person, who is entrusted with, or has the posses- 
sion, control, custody or keeping of a thing of value of another, 
by the consent or authority, direct or indirect of such other, 
without the consent and against the will of the owner, fraud- 
ulently converts or disposes of the same, or attempts so to 
convert or dispose of the same, to his own use and benefit, 
or to the use and benefit of another than the owner or person 
entitled thereto, he is guilty of the embezzlement of such 
thing.” 

They argued to the Court and jury, 1st, That a mere de- 
ficiency in accounts was insufficient evidence whereon to 
found a conviction for embezzlement. 2d, That though there 
was a conversion, it was not fraudulently made—not secretly, 
deceitfully or unlawfully, but openly, and with the honest in- 
tent of paying over all moneys thus appropriated at the end 
of the quarter. That, until it was shown that the conversion 
was made with some fraudulent or criminal intent, the pris- 
oner could not be convicted under the statute. 

On the part of the crown it was answered that every con- 
version of the public money by a government officer to any 
use other than the public service, was a fraudulent conver- 
sion, and rendered the officer guilty of embezzlement, even 
though he restored the same. 

Cuter Justice Lee charged the jury that the showing of a 
mere deficiency in accounts, without proof of conversion or 
deceit, was not sufficient evidence to convict a person of em- 
bezzlement; for he might be honestly deficient, as by the 
fraud of those in his employ, or otherwise, and in such case, 
would only be civilly liable, to make good such deficiency. 
But to say that a government officer, who converts public 
money to his own use, is innocent of offense, is equally op- 
posed to reason, justice, and the public safety. The officer 
who places his finger on a single farthing of the public 
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money, and converts it to his own use, is in the eye of good 
conscience, a dishonored and guilty man; and ought to be 
punished. But unfortunately, our statute is not broad 
enough to cover all conversions, and does not, as it ought to, 
contain a special clause applicable to government officers, 
making all conversions of the public funds to their own use, 
of any nature whatsoever, an embezzlenient; and hence, un- 
less you find that the prisoner converted this money with some 
fraudulent intent, he is legally not guilty. A fraudulent con- 
version is one made with intent to defraud—a secret, deceit- 
ful or unlawful appropriation of money. If you believe that 
Swinton appropriated this money to his own use with the in- 
tention of depriving the government of the same, or with any 
other fraudulent intent, he is guilty under the statute, other- 
wise not. 

Verdict not guilty. 

Mr. Bates attorney for the Crown. 

Mr. Parsons and Mr. Montgomery for the accused. 
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In THE MATTER oF MicHAEL. M. WEBSTER. 


A Justice of the Superior Court, at chambers, will not interfere, on a 
writ of habeas corpus, with a commitment for contempt made by a Po- 
lice Justice, in a matter within his jurisdiction, and while he acts 
within the scope of his authority. 


DECISION 


Of CH Justice Lx, of the Superior Court, at Chambers, 
March 3d, 1852. 


In the case of Michael M. Webster. 

The writ of habeas corpus in this case was issued on the 
following petition : 

“To the Hon. WIIIAX L. Ler, Chief Justice of the Superior 
Court of Law and Equity, Hawaiian Islands. 

“The petition of Michael Morton Webster, of Honolulu, 
Oahu, Hawaiian Islands, represents: That your petitioner 
was duly subpoenaed as a witness to be and appear at the 
Police Court, Honolulu, in a complaint of the Crown vs. Thain 
on a charge of smuggling. And that in obedience to said 
command, he did appear at said Court, and being duly sworn, 
did answer any and all questions put to him,—such as did 
you have a barrel in your possession last Thursday night? I 
did. Did you get it from Capt. Thain? I did not. Did you 
get it afloat? I did not. And then to the question, Where 
did you get the barrel of spirits, I declined answering, when 
your petitioner was committed to the Fort, in custody of Wm. 
C. Parke, Marshal of the Hawaiian Islands, by C. C. Harris, 
Esq., Police Magistrate, and is still held in custody by said 
Wm. C. Parke, and deprived of his liberty in contravention 
of his legal rights. 

“Therefore your petitioner prays that he may be brought 
before your Honor on a writ of habeas corpus, and that the 
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causes of his detention may be enquired into, and his liberty 
restored him.“ 

The return of the writ shows that the prisoner was com- 
mitted to the custody of the Marshal by the Police Magistrate 
of Honolulu, for a contempt of Court, under the following 
mittimus : 

„To the Marshal of the Hawaiian Kingdom. 

‘Whereas, Michael Morton Webster has this day been 
convicted in the Police Court of Honolulu, of the offense of 
contempt of Court, and was then sentenced to be committed 
to prison, until he shall see fit to answer the question put 
to him. 

“Now, therefore, you are hereby strictly enjoined to cause 
said sentence to be executed. 

„Given under my hand this first day of March, 1852. 

(Signed) C. C. Harris, 
Police Magistrate of Honolulu.“ 


Upon this showing, counsel have moved that the prisoner 
be discharged. 

The mittimus is somewhat informal, and sets forth none of 
the facts of the case, yet it is sufficiently full and plain in its 
meaning, and no objection has been made to it. Therefore, 
we will proceed at once to the two great questions raised in 
this case; namely, can a Judge of the Superior Court at 
chambers issue a writ of habeas corpus when a person is in cus- 
tody upon the commitment of a Police Justice for contempt, 
and upon the return of the writ, go behind the decision of 
the magistrate, revise his judgment, set it aside, and discharge 
the prisoner; and secondly, if he can, is the present case one 
in which the magistrate erred and the prisoner ought to be 
discharged. 

The writ of habeas corpus has always been considered among 
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Englishmen and their descendants in the United States and 
the world over, as the great safeguard of personal liberty— 
the Magna Charta of their dearest rights, the noblest and 
most revered of all the bulwarks of civil freedom, without a 
parallel among the nations of antiquity, and the distinctive 
glory of the Anglo-Saxon race. 

This security against oppressian, be the source of that 
oppression what it may, public or private, we are happy to 
say, has been introduced into this Kingdom; and hence the 
questions involved in this case are of the deepest interest and 
importance. They are such as not to be passed over lightly, 
or settled without consideration, and due regard to the deci- 
sions of the distinguished jurists of England and the United 
States, those two countries where the privileges of this writ 
have always been enjoyed in the most free and ample manner. 
First, then, can we review the proceedings of the Police Mag- 
istrate, annul his conviction and sentence, and discharge the 
prisoner? In the case of Laumia and Makaukau, who were 
convicted of adultery before the District Justice of Koolauloa, 
fined, and sentenced to imprisonment for non-payment of the 
fine, this Court held that the Justice having had competent 
jurisdiction to try and decide the case, it could not inquire 
into the legality of the sentence, on a writ of habeas corpus, 
and that the prisoners must be left to their remedy by appeal. 
We apprehend no principle of law is more firmly established, 
than that the judgment of a Court, having authority to act, 
and acting within the scope of that authority, cannot be over- 
turned by a Judge at chambers on a writ of habeas corpus, 
At least this doctrine holds true when applied to Courts of 
Record, and such is the current of all the authorities, English 
and American. It is granted in the argument of this case, 
that the Police Justice had competent jurisdiction to commit 
for contempts, and the ground taken by the learned counsel 
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for the prisoner is, not that he exceeded that juris- 
diction, but that he erred in the application of his power, and 
that his erroneous judgment should be corrected. It is ad- 
mitted that a prisoner found guilty of an offense within the 
Police Magistrate’s jurisdiction, for instance theft or adultery, 
and committed to prison for the same, could have no relief 
by a writ of habeas corpus, however unjust the sentence, so 
long as the magistrate kept within his authority; and, in our 
opinion, there is little if any distinction, in principle, between 
that case and the present. In both there is a conviction, in 
both a commitment in consequence of such conviction, and if 
we cannot overthrow the proceedings in the first, how can we 
in the second? 

In the famous case of Brass Crossby, Lord Mayor of Lon- 
don, which is directly in point, application was made to the 
Court of Common Pleas for a habeas corpus to bring up the 
body of the Lord Mayor, who was committed for contempt by 
the House of Commons. It was argued that the House of 
Commons had no authority to commit for a contempt; and if 
they had, that they had not used it rightly and properly. 
The whole Court was of opinion that the House of Commons 
had the right to commit for contempt; and that the Court 
could not revise its adjudication. Lord Chief Justice De 
Grey said, “When the House of Commons adjudged anything 
to be a contempt, or a breach of privilege, their adjudication 
is a conviction, and their commitment in consequence is exe- 
cution; and no Court can discharge or bail a person that is in 
execution by the judgment of any other Court. The House 
of Commons, therefore, having an authority to commit, and 
that commitment being an execution, what can this Court do? 
It can do nothing when a person is in execution by the judg- 
ment of a Court having competent jurisdiction.” Mr. Justice 
Blackstone said, “All Courts, by which I mean to include the 
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two Houses of Parliament and the Courts of Westminster Hall, 
can have no control in matters of contempt. The sole adjudi- 
cation for contempt, and the punishment thereof, belongs ex- 
clusively, and without interfering, to each respective Court. 
Infinite confusion and disorder would follow, if Courts could, 
by writs of habeas corpus, examine and determine the con- 
tempt of others.” The rule laid down in this case has been 
followed in England, with few if any exceptions, from that 
time to the present. 

The most eminent jurists of the United States have invari- 
ably assented to this principle, and it has been followed in all 
their Courts. Chief Justice Kent, in the case of John V. N. 
Yates (4 Johnson’s R. 317), has reviewed all the English au- 
thorities on this point at much length, and in one of his most 
elaborate and masterly decisions, established the doctrine of 
non-interference by one Court with another, in cases of con- 
tempt, on a foundation that has never been shaken. 

The same principle has been confirmed by the Supreme 
Court of the United States in Kearney's case (7 Wheaton’s 
Rep. 38), in which it was held. that the Court would not grant 
a habeas corpus where a party was committed for a contempt 
adjudged by a Court of competent jurisdiction. 

The case was this: a motion was made for a habeas corpus 
to bring up the body of John T. Kearney, in custody of the 
Marshal, under a commitment of the Circuit Court for the 
District of Columbia, for an alleged contempt. The petition 
stated, that on the trial of an indictment in that Court, the pe- 
titioner was examined as a witness, and refused to answer a 
certain question which was put to him, because he conceived 
it tended materially to implicate him as a particeps criminis. 
The objection was overruled by the Court, and he having per- 
sisted in refusing to answer the question, he was committed 
to jail for the supposed contempt, and for no other cause. 
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Judge Story, who delivered the opinion of the Court, held 
the following language: It is also to be observed, that there 
is no question here, but that this commitment was made by a 
Court of competent jurisdiction, and in the exercise of an un- 
questionable authority. The only objection is, not that the 
Court acted beyond its jurisdiction, but that it erred in its 
judgment of the law applicable to the case. If, then, we are 
to give any relief in this case, it is by a revision of the 
opinion of the Court, given in the course of a criminal trial, 
and thus asserting a right to control the proceedings, and 
take from them the conclusive effect which the law intended 
to give them. If this were an application for a habeas corpus 
after judgment on an indictment for an offense within the 
jurisdiction of the Circuit Court, it could hardly be main- 
tained, that this Court could revise such a judgment, or the 
proceedings which led to it, or set it aside and discharge the 
prisoner. There is, in principle, no distinction between that 
case and the present; for when a Court commits a party for 
a contempt, their adjudication is a conviction, and their com- 
mitment in consequence is execution; and so the law was 
settled upon full deliberation, in the case of Brass Crossby, 
Lord Mayor of London (3 Wilson, 188).” Again, after com- 
menting on the case of Crossby, he continues“ So that it is 
most manifest from the whole reasoning of the Court in this case, 
that a writ of habeas corpus was not deemed a proper remedy, 
where a party was committed for a contempt by a Court hav- 
ing competent jurisdiction; and that, if granted; the Court 
could not inquire into the sufficiency of the cause of commit- 
ment. If, therefore, we were to grant the writ in this case, it 
would be applying it in a manner not justified by principle or 
usage; and we should be bound to remand the party, unless 
we are prepared to abandon the whole doctrine, so reasona- 
ble, just and convenient, which has hitherto regulated this 
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important subject. We are entirely satisfied to administer 
the law as we find it, and are all of opinion that upon the 
facts of this case, the motion ought to be denied. 

“The argument of inconvenience has been pressed upon us 
with great earnestness. But where the law is clear, this ar- 
gument can be of no avail; and it will probably be found that 
there are also serious inconveniences on the other side. 
Wherever power is lodged it may be abused. But this forms 
no solid objection against its exercise. Confidence must be 
reposed somewhere ; and if there should be an abuse, it will 
be a public grievance, for which remedy may be applied by 
the legislature, and is not to be devised by courts of justice.” 

The cases cited are to the point, clear and conclusive. It 
is argued that the Superior Court has appellate jurisdiction 
of all matters and controversies from any inferior Court, and 
that this jurisdiction should be exercised in this case by a 
Judge of that Court at chambers. Tis true the Superior 
Court has this appellate jurisdiction, but we think it should 
not be exercised by one of its Judges, at chambers, in a 
case like the present. The extensive jurisdiction conferred 
upon the Police Courts of Honolulu and Lahaina give them, 
to ‘a certain degree, a national character, and we are of 
opinion that when they commit a witness for a contempt, it 
would be both unjust and unreasonable for a Judge of the 
Superior Court, in vacation, to interfere with their decision 
and inquire into the grounds of their commitment, so long as 
they have complete jurisdiction, and act within the scope of 
their authority. To extend this principle to all the inferior 
District Justices of the Kingdom,—to those who, unlike the 
Police Justices of Honolulu and Lahaina, are not confined to 
forms, and not compellable to keep any other record of their 
transactions and proceedings than the mere conclusion or 
judgment at which they may arrive, and say that we will not 
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review the grounds of their commitments in cases of con- 
tempt, may be going too far, and it is sufficient for the pur- 
poses of this case to stop with the Police Justices named. 
In the case of the other inferior Justices, we are inclined to 
the opinion, however, that it would be the duty of a Judge of 
the Superior Court at chambers to make an exception to the 
general rule, to exercise a healthy discretion in commitments 
made by them for contempt, and, if necessary, revise and 
annul their proceedings. But this is beyond the present 
case, and we stop. l 

The determination of the first question raised renders it 
unnecessary to enter upon the second; and the Court is of 
opinion that it should not interfere in this case. 

It is ordered, that the said Michael Morton Webster be 
remanded to the custody of the Marshal of the Hawaiian 
Islands, to remain in the same state in which he was at the 
time of the issuing of the said writ of habeas corpus. 

Motion denied. 

Mr. Montgomery for the motion. 

Mr. Bates contra. 


—_ 


[The three following decisions of Caer Justice Ler, at Cham- 

bers, were published in the Polynesian of April 3d, 1852.) 

P. A. WIRT AND KALKAWAHA, Executors or J. W. J. Dawson, 
ve. THOMAS PHILIPS. 


Lessor for a term of years cannot re-enter on the demised premises, for 
non-payment of rent, unless the lease contains a proviso for forfeiture 
and re-entry, upon non-payment. 


This is a motion for a new trial based on the following case : 
J. W. J. Dawson and the defendant Philips entered into a 


HAWAIIAN REPORTS, 1852. 103 


Wirt et al. v. Philips. 


lease for a piece of land on the 12th day of November, 1849, 
which lease is in the following terms: 

“Tris InpENTURE, made the 12th day of November, one 
thousand eight hundred and forty-nine, between Thomas 
Philips, of the Island of Maui, of the one part, and J. W. J. 
Dawson, of the Island of Oahu, of the other part, witnesseth, 
that the said Thomas Philips, for and in consideration of the 
rents, covenants, and agreements hereinafter mentioned and 
reserved on the part and behalf of the said J. W. J. Dawson 
to be paid, done and performed, hath granted, demised and 
leased, and by these presents doth grant, demise and lease 
unto the said J. W. J. Dawson, his executors and assigns, all 
that piece of land situated in Nuuanu Valley, Island of Oahu, 
and known by the name of Kaimuohena, with all and singu- 
lar its appurtenances and privileges as set forth in the origi- 
nal grant. 

“ To have and to hold the said piece of land with its appurte- 
nances and privileges whatsoever unto the said J. W. J. Daw- 
son, his executors or assigns, from the date hereof, for, dur- 
ing, and until the full end and term of seven years, fully to 
be complete and ended; yielding and paying therefor, yearly 
and every year, during the said term, unto the said Thomas 
Philips, his executors or assigns, the yearly rental of one 
hundred dollars, in one payment, annually, the first thereof 
to be made on delivery of this indenture, and so on in ad- 
vance for each successive year, to the termination of the 
said term or lease. Furthermore, the aforesaid J. W. J. 
Dawson, on his part hereby agrees to take the said piece of 
land as it now is, and at the expiration of the said term of 
seven years to leave all buildings and improvements whatso- 
ever made and performed by him, the said J. W. J. Dawson, 
upon the aforesaid piece of land in reasonably good con- 
dition, without the aforesaid Thomas Philips, paying there- 
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fore any sum or sums of money whatsoever. And the said 
J. W. J. Dawson at the expiration of the term hereby granted, 
his executors and assigns, shall and will quietly and peace- 
ably leave and surrender and yield up unto the said Thomas 
Philips, his executors and assigns, the said piece of land in 
as good condition as it now is.” 

Dawson paid the advance rent on the delivery of the lease, 
took possession of the land, and occupied it until his decease, 
when it came into the keeping of his executor Wirt, who 
planted and improved the same up to July last, at which 
time the defendant Philips entered upon the land, taking 
forcible possession of the same, together with the crops 
thereon, and giving as a reason for so doing the non-payment 
of the second year’s rent. Wirt then brought an action of 
trespass in this Court against the defendant, to recover 
damages for the forcible entry and dispossession, and on the 
trial of the same at the last October term, JUDGE ANDREWS 
charged the jury that Philips had no right to re-enter for the 
non-payment of rent, as the lease contained no condition 
giving him that power; and thereupon the jury found a ver- 
dict in favor of the plaintiff for the sum of one hundred 
dollars. 

Philips now moves for a new trial on the ground that the 
charge of the Judge was contrary to law. 

It is argued by the learned counsel in favor of the motion, 
that the payment of the rent in advance, stipulated for in the 
lease, is a condition precedent, which Dawson failed to per- 
form, and consequently that his estate in the land berate 
forfeited, and Philips entitled to re-enter. 

The lease conveys the land to Dawson, “for, during, and 
until the full end and term of seven years, fully to be com- 
plete and ended; yielding and paying therefore, yearly and 
every year during the term, unto the said Thomas Philips, 
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his executors and assigns, the yearly rent of one hundred 
dollars, in one payment annually, the first thereof to be made 
on the delivery of this indenture, and so on in advance for 
each successive year, to the termination of the said term or 
lease.” Now it is admitted that the rent for the first year 
was paid on the delivery of the lease, and, granting the view 
taken by the learned counsel, that the payment of the rent 
in advance is a condition precedent, which must be per- 
formed before the estate can vest in Dawson, to be a correct 
one, which we think is not the case, what remains to be done 
to render Dawson’s title complete? But, say the learned 
counsel in reply, this is only a lease, from year to year, and 
the estate of Dawson, though fully vested, determines every 
twelvemonth, in case the rent is not paid in advance; and 
Philips becomes entitled to re-enter. In other words the 
condition precedent is a continuous one, springing up at the 
close of every year. Not so in our opinion. The lease is 
one for “the term of seven years fully to be complete and ended,” 
and the estate of Dawson having once vested, it makes no 
difference whether the rent is payable in advance, or six 
months from the commencement, or at the close of each year, 
and Philips cannot forcibly re-enter and dispossess his exe- 
cutor, without some proviso expressed in the lease, giving 
him that power. In this case the lease contains no condi- 
tion for forfeiture, or clause for re-entry in the event of the 
non-payment of the rent, when due, and such conditions can- 
not be implied by law. “A condition for re-entry,” say the 
books, “cannot be created but by express words,” and, “cases 
of forfeiture are not favored in law.” Vide 5 Bacon's 
Abridgement, (Title, Leases and Terms for Years,) p. 669 et 
seg. 1 Hilliard on Real Property, pp. 348, 349 et seq., and the 
authorities there cited. Nay, more, so indulgent is the law, 
that in some cases, where a forfeiture is expressly stipulated 
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for in the lease, Courts of equity will relieve against it; and 
the renowned Judge Story, in his learned Commentaries on 
Equity Jurisprudence, Vol. 2, 51315, while treating of relief 
against penalties and forfeitures in general, holds the follow- 
ing language: “The same doctrine has been applied by 
Courts of equity to cases of leases, where a forfeiture of the 
estate, and an entry for the forfeiture is stipulated in the 
lease, in case of the non-payment of the rent at the regular 
days of payment, for the right of entry is deemed to be in- 
tended to be a mere security for the payment of the rent.” 
And further on he says: And in cases of this sort, admit- 
ting of compensation, there is rarely any distinction allowed 
in Courts of equity, between conditions precedent, and condi- 
tions subsequent; for it has been truly said, that although 
the distinction between conditions precedent and conditions 
subsequent is known and often mentioned in Courts of 
equity, yet the prevailing, though not universal, distinction 
as to conditions, there is between cases where compensation 
can be made, and cases where it cannot be made, without any 
regard to the fact, whether they are conditions precedent or 
conditions subsequent.” 

It is the general practice here and elsewhere to insert in 
leases a proviso for forfeiture and re-entry in case of the non- 
payment of rent, and where a lease is silent on this point, no 
such condition can be created by implication. Philips in the 
forcible entry and dispossession of the plaintiff mistook his 
remedy, and the motion for a new trial is denied. 

Mr. Burbank and Mr. Harris for the motion. 

Mr. Montgomery contra. 
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In the matter of the petition of Carmen Esoannia DR 
Ropravez Via, for the assignment of dower in the estate of 
F. R. Vina, deceased. 


Held, that the widow was entitled to dower in a lease-hold estate, two 
hundred and seventy-seven years of the term remaining unexpired. 


This is a petition for an assignment of dower in the estate 
of F. R. Vida, deceased, under the following facts: 

The deceased came to his death in September last, leaving 
a valuable leasehold estate in Honolulu, for the term of two 
hundred and ninety-nine years, two hundred and seventy- 
seven of which remain unexpired. In this estate the peti- 
tioner, widow of the deceased, claims her dower; and it being 
encumbered by several mortgages, to which the widow is not 
a party, the mortgagees step forward and deny the right of 
her claim, on the ground that the estate being nothing more 
than a leasehold, is but a chattel real, and consequently be- 
longs to the personalty, in which she is entitled to no dower 
until after payment of the debts. 

The statute governing this case reads as follows: The 
wife shall in virtue of her marriage, be entitled in law to re- 
ceive upon the death of her husband, by way of dower, a life 
estate in one-third part of all immoveable and fixed prop- 
erty owned by him at the time of her intermarriage, or ac- 
quired by him during her marriage; and an absolute property 
in the one-third part of all his moveable effects in posses- 
sion, or reducible to possession at the time of his death, after 
the payment of all his just debts.” 

Now the question arises as to what is the proper construc- 
tion to be given to the phrase immoveable and fixed prop- 
erty,”—the one side arguing that it includes leasehold estates 
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for a term of years, while the other contends that it only 
covers lands held in fee simple, or by other freehold tenure. 
By the common law of England, a widow is not dowable in 
leasehold estates for terms of years, for they are considered 
as chattels belonging to the personal assets; but this doctrine 
of the common law has not been adopted in this Kingdom, 
and consequently cannot be used as a guide in arriving at the 
proper construction to be given to our statute. We under- 
stand “immoveable and fixed property,” as here used, to 
mean lands and tenements, in contradistinction to money, 
goods, wares, furniture, or any other species of moveable 
property, not fixed, without necessarily implying that such 
lands and tenements must be held in fee simple or by any 
other freehold tenure. The distinction drawn by the com- 
mon law between real and personal property, or moveables or 
immoveables, in which all chattels real, as for instance leases 
for years, are classed with moveables, and yet said to be of a 
fixed nature, partaking both of realty and personalty, is to our 
mind a technical one, based less on principle than custom, 
and one which had its origin in an age when leases for years 
were of short duration, and under the power of the tenant of 
the freehold to destroy. It was owing to their brevity and 
uncertainty that they were originally considered of so little 
regard as to be classed as chattels or moveables. Nor is this 
to be wondered at, when we remember that in the early pe- 
riods of English history, a landlord could at his will extin- 
guish all leases for years upon his grounds, by suffering a 
common recovery. To seek for light in the subtle distinc- 
tions of the common law relating to real property, by which 
to interpret our statutes, would lead us into confusion and 
difficulties inextricable. The question is, not what meaning 
the common law attaches to “immoveable and fixed prop- 
erty,” but what meaning did the Hawaiian legislature, which 
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passed the statute, attach to this phrase? At the time of 
enacting this statute, there was no such thing known as a title 
in fee simple, the chiefs themselves holding their lands under 
the King, and the very leasehold in question being consid- 
ered one of the most durable and valuable titles, then in ex- 
istence. Nearly all the lands possessed by foreigners were 
held under leases for years, or at the will of the King, or some 
chief, and in common parlance, real estate, or fixed or immove- 
able property was understood to mean any interest whatever 
in lands. The Hawaiian legislators of that day knew nothing 
of the common law distinctions respecting real estate, and 
beyond doubt included leases for years, the then prevailing, 


if not the best, title, under the head of immoveable property. 


Their language is, that the widow shall have a life estate in 
the one-third part of all his “waiwai paa,” which we under- 
stand to mean his fixed property—his interest in lands and 
tenements, held by any tenure whatsoever; and it seems to 
us it would be doing violence to common reason, were we to 
say, that in the state of titles then existing, they intended 
to exclude from dower leases for years, especially when run- 
ning for a long term like the one under consideration. But 
to go back still further, if anything more is necessary, let us 
see what was the view of the framer of this statute respect- 
ing dower in leasehold estates. Attorney-General Ricord, in 
his opinion delivered in the case of the widow of William C. 
Little, in June, 1844, two years before the enacting of the 
statute, says, “The third part of the real property goes to 
the widow as a mere life estate, and the third part of the 
personal property goes to her absolutely. But she may in 
writing commute her dower by accepting it all in land by 
way of a life estate, taking more in amount, or by per- 
sonal property absolutely, by taking less in amount. This 
is on the supposition of a fee simple, but if the deceased 
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only died, seized of a leasehold estate for a term of years, the 
dower may be for a life estate in the leasehold, if the lease is 
for a long time, that is for a term longer than the natural life 
of the widow, but if not, of course the term of the lease 
would not be altered by the assignment of dower, but would 
expire by its own limitation, &. In the Hawaiian Islands, 
we think it clear, that a long lease like the one under con- 
sideration, should be viewed as real estate, at least so far as 
the widow's dower is concerned, and in some of the United 
States provision is made by statute for the widow's dower in 
such cases. In Massachusetts, estates for years, where the 
term is limited for a hundred years or more, so long as fifty 
years of the same remain unexpired, is regarded as an estate 
in fee simple, for certain purposes, and the widow is entitled 
to dower therein. (Mass. Rev. St., 411, Sec. 18.) In Mis- 
souri she is entitled to dower in leaseholds for more than 
twenty years. (Miss. St. 221.) In Ohio, dower is given not 
only in all lands whereof the husband was seized as an estate 
of inheritance during the coverture, but in all his right, title 
or interest at the time of his death, in lands and tenements 
held by bond, article, lease or other evidence or claim. 
(Chase’s Statutes of Ohio, Vol. 11, 1314; 4 Kent’s Comm., p. 
47, note 6.) A long lease in modern times, says Chancellor 
Kent, (4 Kent's Comm., 86) has been considered a muniment 
of title and equivalent, in some respects, to an estate in fee, 
(Lord Mansfield in the case of Denn vs. Barnard, Cowp. Rep. 
597,) said: No man held a lease of 2,000 years as a lease, 
but as a term to attend the inheritance. Half the titles in 
the Kingdom were so.” 

The case of Brickwood vs. Pelly, decided in this Court in 
1848, forms no objection to the right of dower in this case ; 
for there the right of dower arose before the statute was 
passed, and the point raised as to whether the estate which 
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was said to be held at the will of the King, was realty or not, 
was passed over by the Court, but finally treated as person- 
alty, on grounds peculiar to that case. 

There is no question but the widow would be entitled to 
dower in an estate for life, under the statute, and we think it 
the plain intention of the legislature that she should be 
equally entitled to it in an estate for a long term of years, 
which, in these islands, is a greater estate than for life. “It 
is said there be three things favored in law—life, liberty and 
dower; that dower is a legal, an equitable, and a moral light, 
favored in a high degree by law, and next to life and liberty, 
held sacred.” (Co. Lit. 124, 6; Kennedy vs. Nedrow, 1 Dall. 
417; 1 Hilliard’s Real Property, 127.) We adopt this just 
and humane principle of the common law to its fullest ex- 
tent, and decide that the widow, not having been a party to 
the conveyances of this estate, is entitled to dower therein. 

Mr. Montgomery and Mr. Bates for petitioner. 

Mr. Harris contra. 


A. Orr Ewine AD WILIAxX Mier vs. R. C. JANION. 


On a bill of discovery, in a matter of account, filed in the equity side of 
the Court, Held: that the bill would be entertained, notwithstanding 
the case was one cognizable at law; and the equity Court having 
rightful jurisdiction, for the purpose of discovery, would also give 
relief. 


The complainants doing business in Glasgow, Scotland, al- 
lege in their bill that they shipped certain goods at various 
times to the defendant to be held in trust for them by the 
said defendant, that the goods were duly received by the de- 
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fendant, that the said defendant has been requested to ac- 
count for the same and the proceeds of such of them as may 
have been sold, which he refuses to do, and conclude with 
the prayer that this Court compel the defendant to account 
for the disposition he has made of the said goods, &c. In 
other words, as we understand the bill, though it cannot be 
denied that it is informal and somewhat vague, they seek 
from the defendant a discovery of the facts as to the receipt, 
sale and proceeds arising from said goods, and upon such 
discovery, the necessary relief. 

The defendant’s counsel demur to the bill, on the ground 
that the complainants have not stated such a case as entitles 
them to the relief prayed for, inasmuch as they have not al- 
leged in their bill that they are remediless at common law, 
and, inasmuch as the subject matter of said bill is only prop- 
erly cognizable in a court of law, and not in a court of equity, 
whose jurisdiction does not extend thereto. 

Because a party is entitled to a remedy at law, it does not 
follow that he is not equally entitled to relief in a court of 
equity. Especially is this so in cases of account, where, in 
many cases, if a court of law can afford any remedy at all, it 
cannot give so complete a remedy as a court of equity. Ina 
court of law, the plaintiff may, from various causes, be unable 
to offer legal proof of his rights sufficient to enable him to 
obtain effective redress. In a court of equity he has a wider 
field. There he is entitled to a discovery of books, papers, 
and the defendant’s oath. There he may draw out proofs from 
the defendant’s own conscience, which were otherwise unat- 
tainable. “It is found by experience,” says Justice Black- 
stone, “that the most ready and most effectual way to settle 
these matters of account is by a bill in a court of equity, 
where a discovery may be had on the defendant’s oath, with- 
out relying merely on the evidence which the plaintiff may be 
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well able to produce.” (3 Black. Comm. 164.) Lord Chan- 
cellor Erskine, in the case of the corporation of Carlisle vs. 
Wilson (13 Vesey, 278, 279), says: “The principle upon 
which courts of equity originally entertained suits for an ac- 
count, where the party had a legal title, is, that though he 
might support a suit at law, a court of law either cannot give 
a remedy, or cannot give so complete a remedy as à court of 
equity; and, by degrees, courts of equity assumed a concur- 
rent jurisdiction in cases of account; for it cannot be main- 
tained that this Court interposes, only, when no remedy can 
be had at law. The contrary is notorious.” By no means 
would we assert that the equity side of this Court will take 
jurisdiction and grant relief in all cases of account, where 
there is a remedy at law, but simply that it will exercise a 
sound discretion in such cases, and where a discovery of facts 
is sought, entertain the bill. This case, it appears to us, not- 
withstanding the informality of the plaintiffs bill, is one in 
which such a discovery is sought as is material to the plain- 
tiffs right of recovery, and consequently one of which we can- 
not properly refuse to take equity jurisdiction. And the 
equity side of this Court once having rightful jurisdiction of 
the case, it is bound to give relief. This doctrine is most 
ably demonstrated by Justice Story in his elaborate Com- 
mentaries on Equity Jurisdiction, under the head of Account. 

We consider this a case in which a resort to a court of 
equity is clearly for the advantage of both parties, and the 
demurrer is overruled. 

Mr. Harris for complainants. 

Mr. Montgomery for defendants. 
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APRIL TERM—1852. 


James A. BURDICK vs. JOHN DISHER. 


A written lease held invalid as against a subsequent deed of sale of the 
premises by the lessor to plaintiff duly recorded, the lease not having 
been recorded as required by statute. 


This was an action brought to recover possession of a lot 
in Nuuanu Valley, and damages for its wrong detention. The 
facts of the case were that one John McCormack leased the 
lot from Harry Howard in August, 1850, for the term of 
seven years, and erected a cake and beer shop thereon. After- 
wards McCormack sub-leased the same to the defendant, 
Disher—neither of these leases were entered of record in the 
Registrar’s office as required by law—and subsequently the 
plaintiff, Burdick, bought the lot of Harry Howard in fee, 
and had his deed of purchase duly recorded. 

On the part of the defense it was argued that the occupa- 
tion of the premises by Disher, was notice to all the world 
of his having some title therein, and that Burdick, having 
that notice, ought not to be allowed to oust the defendant on 
the technical ground that his deed was first recorded. To 
this it was answered by the plaintiff's counsel, that the statute 
of the land was clear and positive on this point and must 
prevail. 

CHT Justice Lex in his charge to the jury said: Whether 
the plaintiff had notice or not of the lease to McCormack, 
previous to his purchase, can make no difference with his 
legal right to recover in this suit. If McCormack failed to 
get his lease recorded within the time required by law, and 
Burdick’s deed was previously recorded, then the lease is 
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invalid as against the subsequent deed. The statute, which 
is clear and positive, says: That all leases, deeds, etc., shall 
be recorded; and that no conveyance of real estate not re- 
corded within thirty days after its execution, shall be valid 
as against a subsequent deed of the same estate previously 
recorded. That is just the case in hand. The lease was not 
recorded until this morning, while the deed was made and 
recorded some months since, and hence the lease is invalid 
as against Burdick. We see no way open by which the de- 
fendant can escape. It is a very hard case, indeed, to say, 
that when the subsequent purchaser has notice of a previous 
unrecorded conveyance, he may get his deed recorded and 
dispossess the first party; but such is the plain and unequiv- 
ocal language of the law, and as it is we are constrained to 
pronounce it. To what the law ordains we must submit, and 
though we might wish it otherwise, yet it is not our province 
to alter or amend the statutes. It is with us to administer 
the laws as we find them, leaving it with the legislature to 
correct their faults.” 

The jury after a short absence rendered a verdict in favor 
of the plaintiff, giving him possession of the premises, and 
awarding him damages to the amount of six and a quarter 
cents, one juror dissenting. 

After the rendering of the verdict, the CHIEF JUSTICE re- 
marked that this case being the first which had ever arisen 
under our Registry Act, and consequently of much importance, 
the Court had taken the opinion of the bar, during the absence 
of the jury as to the correctness of its charge, and that the 
bar was of the unanimous opinion, including both the counsel 
for the defense, that the charge was sound and the construc- 
tion given to the statute the proper one. 

Mr. Harris for plaintiff. 

Mr. Montgomery and Mr. Bates for defendant. 
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R. N. BEAUvAIS vs. Porter & OGDEN. 


The Court refused to allow an account which had been settled between 
the parties and the balance paid, to be reopened, the plaintiff showing 
no fraud or mistake in the settlement. Plaintiff nonsuited. 


This case was briefly as follows: — The defendants were 
charged with receiving the brig “Widgeon” and cargo on 
consignment from the master of the vessel, he having put into 
Honolulu, (on a voyage from Sydney to San Francisco,) where 
his vessel was condemned. And also with sacrificing the 
cargo, which was mostly coals, and not perishable, by a sale 
at public auction, without awaiting the instructions of the 
owner, Beauvais, who was in San Francisco anxiously looking 
for the “Widgeon’s” arrival. For this illegal sale of the 
cargo, etc., the plaintiff claimed damages in the sum of eight 
thousand six hundred dollars. 

In the course of the plaintiff's evidence he was compelled 
to offer a settled account between the parties, to show what 
goods the defendants had received. 

The defendants’ counsel moved for a nonsuit, on the ground 
that the plaintiff himself has produced a settled account 
between the parties covering the whole of this transaction, 
and consequently is barred from opening that account and 
claiming damages in this action. 

CHF Justice LEE delivered the opinion of the Court in 
substance as follows:—The genius of the law is opposed to 
all estoppels, and does not favor the doctrine of admissions, 
verbal or written, when they go to preclude a party from an 
investigation of the truth. But, to say that when an account 
is once settled between parties, and the balance paid, we may 
open it again, and go into the matter de novo, without first 
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showing fraud or some mistake, would be to establish a most 
mischievous doctrine—one that would introduce alarm and 
uncertainty into all the business transactions of life; and one 
equally opposed to both law and equity. When accounts 
have once been settled between parties, Courts will not un- 
ravel them unless for the most urgent reasons. 

In this case the account has been settled, and the balance 
paid by plaintiff, and there is no show of any fraud, mistake 
or accident in the settlement. The plaintiff, without any de- 
ception on the part of the defendants, without duress, and 
with a full knowledge of all the facts and circumstances of 
the case, has seen fit to settle this account; and for this 
Court to say that this settlement is not final and conclusive 
upon the parties, would be to run counter to reason and the 
long established principles of the law. When fraud or mis- 
take is shown, then clearly we may go behind the settlement 
and correct the errors; but that is not the case in hand. 

Motion for nonsuit granted. 

Mr. Montgomery and Mr. Burbank for plaintiff. 

Mr. Bates and Mr. Blair for defendants. 


Tue Kine vs. M. M. WEBSTER. 


The onus probandi of showing the legal importation and payment of du- 
ties on liquors, rests on any party accused of smuggling. 


The accused was arraigned upon an indictment for smug- 
gling. The Court in their charge instructed the jury, that it 
was not incumbent upon the Crown to show that a person 
having liquors in his possession had not paid duties thereon, 
but that the burthen of proof rested upon the accused. 
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Cur Justice Lez remarked in his charge that to say, that 
the onus probandi of showing the legal importation and pay- 
ment of duties on liquors, which burthen is imposed by 
statute upon legal traders, should not extend to the smug- 
gler, would be not only unjust but absurd. 

The jury after an absence of many hours returned into 
Court and stated that they could not agree, and they were 
discharged. It is said the jury stood eight for conviction 
and four for acquital. 

Mr. Bates for the Crown. 

Mr. Montgomery for the defendant. 


AT CHAMBERS, BEFORE CHIEF JUSTICE LEE. 


Josera W. Greaory vs. Benzamin F. Hanna. 


Plaintiff’s attorney must show his authority to bring the suit, if called 
upon to do so by the defendant or his attorney, previous to the impan- 
elling of a jury to try, or the hearing of the case. 


This is a motion to compel the counsel for the plaintiff to 
show their authority to bring this suit. 

In opposition to the motion it is argued that the Court, 
where an attorney takes upon himself to prosecute a suit, 
should proceed as if he had sufficient authority, and leave 
the party, if the attorney does wrong, to his action against 
him. 

We are aware that the English and many of the American 
authorities go far to sustain the doctrine contended for by 
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the learned counsel opposed to the motion, but many of those 
decisions were made with great reluctance, and the Judges 
confessed that they followed the precedents of others rather 
than their own convictions of right. Here we are untram- 
meled by former rulings on this point, and let us go back 
and base our decision on first principles. 

At common law a party could not appear and prosecute a 
suit, except in proper person, unless by the King’s patent. 
Afterwards all suitors were permitted by statute to appear 
by attorney. This privilege is allowed by our statutes, but 
there is nothing contained in them to permit an attorney to 
appear for another without authority. As a general rule one 
man cannot properly act for, and bind another, without due 
authority for so doing, and I can see no reason why attorneys 
should be freed from the operation of this rule. If they have 
authority let them show it, and if not, then they have no right 
to bring suit. Cases have occurred where attorneys acting 
without authority have collected debts and made off with the 
money, and the plaintiffs have brought other suits for the 
same demands and recovered the debts over again, leaving 
the innocent defendant without any redress. But the learned 
counsel say, let the defendant if injured seek his redress 
against the attorney. This may be well enough in such a 
case as the present, where the counsel are all honorable and 
responsible men, but we must establish a rule, not for this 
case, but for all cases, and what is a defendant to do when an 
attorney is irresponsible or absents himself? We are of the 
opinion that an attorney when called upon by the attorney 
of the other party, or by the Court, to show his authority to 
sue, should do so, and that the motion in this case should be 
granted. But it will be asked how shall he show his author- 
ity? We answer, by producing a power of attorney, a written 
retainer, or by parol evidence to the satisfaction of the Court, 


70 


70 


71 


120 HAWAIIAN REPORTS, 1852. 


The King v. Coady. 


that he acts by the plaintiff's authority. Any act by the 
plaintiff clearly implying such authority in the attorney, or 
recognizing the suit, such as the plaintiff's making oath to the 
truth of the petition, or the possession by the attorney of the 
instrument upon which the action is based, if it be a contract 
with the plaintiff himself, will be sufficient. 

The motion is granted, and the Court hereby establish the 
following as a rule of practice. 

It is ordered that every attorney shall, upon demand of the 
defendant or his attorney, produce his authority for bringing 
the suit, but such demand shall be of no avail, unless made 
previous to the impanelling of a jury to try, or the hearing 
of the case. 

Honolulu, June 14, 1852. 


JULY TERM—1852. 


Tue Kine vs. RICHARD Coapy. 


The burden rests upon a party in whose possession liquor is found under 
suspicious circumstances, to prove payment of the duties. 


The defendant was charged with smuggling thirty-six kegs 
of brandy. This case was an interesting one, and the battle 
a hard fought one on both sides. 

Curer Justice Lez charged the jury, that when a large 
quantity of liquor was found in a man’s possession under sus- 
picious circumstances, and he did not account for it, or prove 
the payment of duties, he was liable to a conviction for smug- 
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gling. That our statute, like that of every other country, 
threw the burthen of proving the duties to have been paid 
upon the person in whose possession the liquor was found. 
That by our law the honest and legal trader was bound to 
prove the duties paid, and to say that others should not be 
equally bound would be an absurdity, and opposed to every 
principle of reason and justice. 

The jury after an absence of nearly two hours, returned a 
verdict of guilty, one juror dissenting. 

Mr. Bates for the prosecution. 

Mr. Blair and Mr. Bowlin for the defendant. 

Norr.—See The King vs. Webster, April Term, 1852. 


IN EQUITY. 


GORE A. LaTHRO vs. R. W. Woop. 


However inartificial or untechnical the manner in which an agreement 
is drawn up, equity will give effect to the real intentions of the parties, 
as gathered from the objects of the instrument and the circumstances 
of the case. 

The Court construed an instrument to be a contract of co-partnership, 
on the ground that its terms plainly contemplated a communion of in- 
terest and a mutuality of profits and losses. 


DECISION OF CHIEF JUSTICE LEE. 


The complainant’s bill in this case sets forth that the de- 


fendant and A. H. Spencer entered into an agreement on the 
1st day of October, 1850, by which the defendant in considera- 
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tion of the sum of $3962 50, to be paid by Spencer, agreed to 
convey to the said Spencer one-half of certain lands and other 
property known as the East Maui plantation ; that on the first 
day of November, 1850, Spencer, in consideration of the sum 
of $4962 50, assigned to the complainant all his right, title, 
interest, claim and demand under the contract with Wood; 
and alleging that the said Wood has refused to make the con- 
veyance, though the money has been paid to him as agreed 
by Spencer, prays that the defendant may be compelled to 
make a conveyance to Lathrop, he being Spencer’s assignee 
and real owner of all Spencer’s interest in the plantation. 

The defendant has filed a general demurrer to the bill, 
and assigns as cause, that the contract on which the bill is 
based is one of copartnership for a limited period not yet ex- 
pired, between the defendant and Spencer, and can only be 
enforced as between the parties thereto; and, secondly, that 
the contract by its own terms is not assignable, and that La- 
throp as assignee can take no interest therein to the prejudice 
of the defendant. The complainant’s counsel reply that the 
agreement is not one of copartnership, but a contract to con- 
vey certain lands and other property to Spencer on conditions, 
which have been fulfilled. 

The agreement is in the following words: 

“This agreement, made the first day of October, one thou- 
sand eight hundred and fifty, between Robert W. Wood, resi- 
dent of Honolulu of the first part, and A. H. Spencer, now 
resident of Honolulu, of the second part, witnesseth, that 
for certain considerations hereinafter mentioned, the party of 
the first part engages to convey to the party of the second part, 
on or before the first day of October, 1851, one-half of his 
interest in a certain leasehold estate situated on East Maui, 
the same premises being fully described and set forth in a 
lease executed by the Minister of Interior of the Hawaiian 
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Islands, on the 31st day of January, 1848, to Wm. Crownings- 
burgh and fully recorded in the office and numbered 515 sub- 
ject to the rent reserved in said lease; also one-half of my 
rights and interests in a tract of land makai of the tract above 
described amounting to two hundred acres, under a contract 
for a lease of the same with M. Kekauonohi, both of the 
above tracts having been conveyed to me by said Wm. Crown- 
ingsburgh, by deed of conveyance under date 22d April, 1850. 
Also one-half of my interest in a certain other tract of land 
situated in East Maui under, a verbal contract for a warranty 
deed with Richard Armstrong, in consideration of which con- 
tract the party of the first part has paid to the said Arm- 
strong one thousand dollars. Also one-half my interest in 
all the personal property, situated in Hast Maui, consisting 
of working oxen, cattle, carts and building materials, also six 
house frames in Honolulu, all the above property being more 
particularly described and set forth in the schedule annexed, 
subject however to a mortgage in favor of R. C. Wyllie, and 
to the annual rents now due and current expenses since the 
first day of April last, subject also to a balance of about two 
thousand dollars which may be found to be due R. Armstrong 
on account of land purchased by him. And in consideration 
of the above properties engaged to be conveyed, the party of 
the second part agrees to pay or cause to be paid to the party 
of the first part three thousand nine hundred and sixty-two 
dollars and fifty cents, as follows: Two thousand dollars in 
thirty days from the date of this instrument, being the amount 
of a note of hand drawn by the party of the second part in favor 
of the party of the first part, and bearing even date herewith; 
one thousand dollars on the first day of January next, being 
the amount of a note of this date, and the balance, nine hun- 
dred and sixty-two dollars and fifty cents on the first of Octo- 
ber, 1851, being the amount of a note of hand of this date. 
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And the party of the second part further engages to take 
charge of the above mentioned estate and properties and 
superintend the construction of necessary sugar-mills, build- 
ings, and such other works as may be necessary in the prose- 
cution of the business of growing and manufacturing sugar, 
and to superintend and manage in person faithfully and to the 
best of his abilities the above sugar estate for the full term 
of three years from the date of this, and it is further agreed 
between the parties that in consideration of the above named 
services, the said A. H. Spencer shall be allowed a suitable 
house for himself and family and the privilege of keeping 
without charge what horses and cows he may require for his 
family use, and allowed a salary of two thousand dollars a 
year, and the said A. H. Spencer engages that during the 
above mentioned time he will engage in no other business, 
trade or speculation, whether pertaining or not to the duties 
of superintendent on his private account, but shall devote his 
whole time to the joint interests of both parties, and it is 
further agreed between the parties that the liabilities upon the 
above property, viz., two thousand dollars due R. C. Wyllie on 
his mortgage, also two thousand dollars or thereabouts, due R. 
Armstrong, also the rent and current expenses incurred since 
the first of April last, shall be borne equally by both parties. 
And it is further agreed that one-half of all the advances 
made from this date for the erection of buildings, sugar-mills, 
and all current expenses including salary of the superintend- 
ent, and all losses shall be borne equally by both parties, also 
all profits arising from the business to be divided equally. 
“And the party of the first part engages to furnish so 
much capital as may be necessary to erect and put in opera- 
tion a sugar-mill, and make such other improvements as the 
interests of the place may require under a judicious and eco- 
nomical administration by the party of the second part, and 
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such amounts as may become due said Wyllie and Armstrong, 
on account of a mortgage, and land purchased of said Arm- 
strong. And the party of the second part agrees to apply all 
his interest in the net proceeds of such amounts as may be 
due from him to the party of the first part on account of the 
plantation. And it is further agreed that an account current 
between the parties shall be made out on the first of Octo- 
ber, 1851, and that any balance that may then be found to be 
due to the said party of the first part, shall be secured to 
him by a mortgage on the interest which said A. H. Spencer 
may have in the estate which is to be conveyed as above set 
forth. “R. W. Woon, 
„A. H. SPENCER.” 

The first question is, what is the nature of this agreement. 
Is it a contract of copartnership between the parties, or is it, 
as the complainant contends, a mere executory contract for 
the conveyance of one-half of the East Maui plantation on 
the payment of the three notes? In the construction of all 
agreements, the only proper rule is to seek for the intention 
of the parties. However inartificial or untechnical the man- 
ner in which the instrument is drawn up, equity will give 
effect to the real intentions of the parties, as gathered from 
the objects of the instrument and the circumstances of the 
case. I have read this instrument with much care, and, in 
my opinion, it was the evident intention of the parties to 
create a partnership, and I cannot see how the instrument 
can bear any other fair interpretation. The parties to it 
were to become joint and equal owners of the capital stock 
of the business, the lands, oxen, cattle, carts, building mate- 
rials and other personal property. Spencer was to take 
charge of the plantation and superintend the erection of the 
mills, buildings, and other works necessary for the prosecu- 
tion of the business, and to “devote his whole time to the 
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joint interests of both parties.” In other words, Spencer was 
to be the working partner, and for his exclusive devotion to 
the joint interests of the concern, he was to have a suitable 
house for himself and family, certain rights of pasturage, and 
a salary of two thousand dollars. The liabilities upon the 
property, namely, the mortgage of Mr. Wyllie, the debt of 
Mr. Armstrong, the rents due, and the current expenses from 
the Ist day of April, 1850, were to be borne equally by both 
parties. “And it is further agreed that one-half of all the 
advances made from this date for the erection of buildings, 
sugar mills, and all current expenses, including salary of the 
superintendent, and all losses shall be borne equally by both 
parties, also all the profits arising from the business to be 
divided equally.” A mutual participation of profits and 
losses in any business has always been considered as creating a 
partnership, and there is such a plain communion of interest 
and mutuality of losses and profits in this case, as to my 
mind creates a partnership beyond a doubt. If the construc- 
tion contended for by the learned counsel for the complainant 
be true, namely, that Spencer is a mere agent of Wood for 
carrying on the plantation, receiving a stipulated sum for his 
services, and having none of the rights and powers of a partner 
over the plantation and its business, why, I would ask, is 
Spencer to own one-half of the capital stock? Why is he to 
devote his whole time to the joint interests of both parties? 
Why pay half the advances and expenses? Why pay half of 
his own salary as superintendent, or share equally in the 
losses or profits of the business? To my mind it is clear 
that from the signing of the agreement on the first day of 
October, 1850, Spencer became clothed with all the rights 
and liabilities of a partner in the East Maui plantation, and 
had as great a voice and control over its operations and busi- 
ness as the defendant Wood. To call Spencer a mere agent 
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or servant of the East Maui plantation while he has a com- 
munity of interest in all its property, and is to share equally 
in all its losses and profits, would be doing violence to every 
principle of the law of partnership. But it is said that the 
word partnership does not once occur in all the agreement. 
Very well, such word need not so occur to create a partner- 
ship, if the intention of the parties is plain as in this case. 

But it is further said that if this be an agreement of part- 
nership, it is not one in accordance with the statute of 1841, 
which requires public notice to be given of partnerships. 
The language of the statute is as follows: When the agree- 
ment as to the partnership is completed, it must then be 
made public, that the people may hear it. The proper way 
is to print it, but if that be not done, then let the notice be 
written and the writing be made public, after which the 
whole number of persons included in the company become 
one in law.” 

The partnership was completed on the first day of October, 
1850, but whether public notice was ever given of it or not 
does not appear, any further than the fact that it was duly 
recorded in the office of the public registrar, which for cer- 
tain purposes is notice to the world of its contents. There 
is nothing in the statute saying that partnerships not made 
public shall be illegal or void—there is no penalty of any kind 
annexed to the law; but perhaps the proper construction to 
be given to such a statute would be to infer that if the agree- 
ment was not made public it would not be binding or valid, 
but it will be time enough fo decide that question when the 
complainant establishes the fact that it has not been made 
public. But granting the position taken by the complainant 
to be true, namely, that there is no partnership because no 
publie notice of the agreement has been given, and what is 
the result? The agreement is clearly one of partnership, and 
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if it is null for one purpose, it is null for every purpose, and 
the complainant’s case inevitably falls to the ground. It is 
upon this agreement that he bases his suit, and if it be void, 
how can he ask a decree for its specific performance. No, 
the agreement is one of copartnership, and, so far as appears 
by the bill, a legal and valid one. 

I shall now proceed to the second question, namely, 
whether under the agreement Spencer could assign his in- 
terest in partnership property to the complainant. It is ar- 
gued by the defendant that Spencer had only a contingent in- 
terest in the property to be conveyed, not coupled with any 
present interest—a mere chose in action, not assignable. 
However sound this doctrine may be in law, it is not so in 
equity. “The Courts of Equity,” says Judge Story, “will 
support assignments not only of choses in action, and of con- 
tingent interests and expectancies, but also of things which 
may have no actual or potential existence, but rest in mere 
possibility; not indeed as a present positive transfer opera- 
tive in presenti, for that can only be of a thing in esse, but as a 
present contract, to take effect and attach as soon as a thing 
comes into esse.” And again, “contingent interests and ex- 
pectancies may not only be assigned in equity; but they may 
also be the subject of a contract, such as a contract of sale 
when made for a valuable consideration which Courts of 
equity, after the event has happened, will enforce. (Story’s 
Eq. Jur. Vol. 2, §1040, 1040 B., 1055.) 

But it is worthy of remark in connection with this subject, 
that while Courts of law consider contracts respecting lands 
or other things as simple executory agreements not attaching 
to the property in any manner, as an incident, or a present 
or future charge, Courts of equity regard them in a very 
different light. They treat them for most purposes precisely 
as if they had been specifically executed. Thus, says Judge 
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Story, “if a man has entered into a valid contract for the pur- 
chase of land, he is treated in equity as the equitable owner 
of the land; and the vender is treated as the owner of the 
money. The purchaser may devise it as land even before the 
conveyance is made; and it passes by descent to his heir as 
land.” (Story’s Eq. Jur. vol. 2, 5790.) “It is a rule that what 
is contracted to be done for a valuable consideration is consid- 
ered as done, and nearly all the consequences follow as if a 
conveyance had been made at the time to the vendee.” (1 
Madd. Ch. Pr. 364.) There can be no doubt that the inter- 
est of Spencer was an assignable one, and that he had the 
power to convey all his interest under the contract to the 
complainant. But say the learned counsel for the defendant, 
Wood was to convey one-half of the property to Spencer, not 
to Spencer and his assigns, and consequently by the very 
terms of the contract, he cannot be compelled to convey to 
Lathrop, though he be the bona fide purchaser and owner of 
Spencer’s interest. At first I was inclined to give some 
weight to this point, but upon reflection I am of the opinion 
that the absence of the word assigns cannot materially affect 
the case. Spencer had the right, upon certain conditions to 
be performed, to call for a deed of conveyance—it was such a 
right as he could sell and assign—one that he did sell and as- 
sign to Lathrop—and if Spencer could compel a conveyance, 
then Lathrop may, subject however to all the liabilities and 
equities which attach to Spencer. Where the word assigns is 
omitted in a deed of conveyance, or in a contract to convey, 
it seems reasonable to me that equity should supply‘it, un- 
less there be something in the deed or contract showing an 
intention to limit the conveyance to the person named. Let 
us take a case by way of illustration, suppose Spencer, with- 
out conveying to Lathrop had become bankrupt, and made 
an assignment to his creditors of all his interest under the 
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contract in part payment of his debts. Would it be con- 
tended that the assignees could not compel a conveyance to 
them because the word assigns was not in the agreement? 
Let us suppose again, that Spencer had died before receiving 
any conveyance from Wood; would it be said that his heirs 
or representatives could not compel it because they were not 
named in the deed? I apprehend not. Where A, for in- 
stance, conveys or agrees to convey an estate to B, equity in 
the absence of any restraining clause, will construe it to mean 
to B, his heirs and assigns. Justice and reason would seem 
necessarily to imply that such was the intention of the par- 
ties, and equity would carry it out. The ruling of Lord 
Eldon in the case of Church vs. Brown (15 Vesey, 264), has 
an important bearing on this point. It is said by Judge 
Story, “that, in general, where the specific execution of a 
contract respecting lands will be decreed between the parties, 
it will be decreed between all persons, claiming under them 
in privity of estate, or of representation, or of title, unless 
other controlling equities are interposed.” And at the close 
of the same section he adds, “if the vendee under such a con- 
tract conveys the same to a third person, the latter, upon 
paying the purchase money, may compel the vendor, and any 
person claiming under him in privity, or as a purchaser with 
notice, to complete the contract and convey the title to him.” 

I am clearly of the opinion that. the agreement of October 
1st, 1850, is one of copartnership between Spencer and Wood, 
that the assignment is a valid one, that Wood holds half of 
the East Maui plantation as the trustee of Lathrop, and is 
bound to give him a conveyance of it. But he who asks 
equity must do equity, and the question now arises upon 
what terms he can have a conveyance. To determine this 
question we must go back to the partnership agreement, as- 
certain its limit, and see how it is affected by the assignment. 
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There is no express time fixed for the determination of the 
partnership, but from the reading of the instrument it was 
the evident intention of the parties that it should last for 
three years, the time for which Spencer contracted to super- 
intend the plantation. We are here met by the question, 
Does the partnership still exist, or was it brought to a close 
by the assignment? It is a well established rule of law that 
an assignment by one partner of all his interest in the 
partnership property operates as a dissolution ipso facto, 
even though the partnership agreement provides for the con- 
tinuance of the partnership for a definite period. In the case 
of Marquad vs. the New York Manufacturing Company (17 
Johnson’s Rep. 525), where one partner assigned all his inter- 
est in the partnership stock to a stranger, it was held that 
such an assignment, bona fide made, ipso facto dissolved the 
partnership, although it appeared that by the articles the 
partnership was to continue until two of the contracting par- 
ties should demand a dissolution; and the other parties 
wished the partnership to go on notwithstanding the assign- 
ment. In this case the assignment was made as collateral 
security for the payment of debts due from the partner so 
assigning. (Collyer on Partnership, Sect. 110.) 

This is also the opinion of Justice Story and Chancellor 
Kent. “A voluntary and bona fide assignment,” says the 
latter, “by a partner of all his interest in the partnership 
stock, has the same effect, (as all the bankruptcy or insol- 
vency of a partner) and dissolves the partnership. This is 
upon the principle that a partnership cannot be compelled 
by the act of one partner to receive a stranger into the asso- 
ciation, which is founded on personal confidence.” (3d 
Kent's Com. 4th ed. 59.) Justice Story says: Such an as- 
signment per se operates at once as a dissolution, upon due 
notice thereof by the party making or receiving the assign- 
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ment. The only point open for discussion seems to be 
whether the same conclusion ought to be admitted when the 
partnership is for a fixed or definite period, and the assign- 
ment is made within that period in contravention of the part- 
nership articles. And it has been held that if the assign- 
ment is made bona fide, it operates ipso facto, as a dissolu- 
tion of the partnership, since the purchaser is not compella- 
ble to become a partner, nor, on the other hand, are the 
other partners compellable to admit him as such.” (Story 
on Partnership, §308.) Apply this clear rule of law to the 
case in hand, and what is the result? It is, that from the 
time when the defendant received notice from Spencer or 
Lathrop of the assignment, the partnership was dissolved. 
When this notice was given, if at all, we are not informed. 
It is admitted, if I understand the parties, that the business 
has been carried on by Wood and Spencer up to the present 
moment under the terms of the agreement, and probably 
under the belief that the partnership was in full force and 
existence, but if not at an end before, it must be from the 
commencement of this suit, for certainly it cannot be con- 
tended that the defendant is bound to take a stranger into 
the firm without his consent, neither can the plaintiff be 
forced to such a course against his will. 

But it is said that Spencer has not assigned all of his rights 
as a copartner; but I think a careful reading of the assign- 
ment will show that he has, reserving nothing to himself but 
his privileges and salary as superintendent, which reserva- 
tion cannot prevent the dissolution. But it may be further 
urged that no dissolution is prayed for in the bill. To this, 
the answer is, that no such prayer is necessary, neither 
would it be proper; for it has already taken place by the 
operation of the assignment, and cannot be avoided even by 
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the consent of the parties, for such would not be the revival 
of the old partnership, but the formation of a new one. 

The position of the parties then is this, Lathrop occupies 
the place of Spencer, being entitled to all his rights and sub- 
ject to all his liabilities under the contract—-while Wood is 
bound to give the conveyance, and at the same time entitled to 
call upon the complainant to execute the mortgage and to per- 
form the other duties and covenants imposed upon Spencer. I 
see no other course left but to refer the matter to a Master to 
ascertain the balance due Wood on the first day of October, 
1851, for which he is to receive a mortgage on the assigned 
interest of Spencer, and also to take an account of the re- 
ceipts and expenditures of the plantation from the first day of 
October, 1851, up to the time of the dissolution, as it may be 
agreed upon by the parties or ascertained by the Master, in 
order that the losses, if any, may be shared by the complain- 
ant, or in event of the Master’s examination showing a profit, 
that the same may be applied in part payment of the mort- 
gage. The taking of an account of the transactions of a part- 
nership is consequent upon dissolution, for until it is taken, 
the business of the concern cannot be fully or equitably 
wound up. 

Honolulu, June 28, 1852. 


JULY TERM—1852. 


GEORGE A. LATHROP vs. A. PAKI 


An award of arbitrators, made under a verbal submission by the parties, 
is equally binding as if made under a written submission under seal. 


This was an action of trespass brought to recover damages, 
valued at $5000, for injuries done to the plaintiff's sugar 
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plantation by the defendant’s servants, in taking off wood, 
pulling kalo, and destroying sugar-cane. 

This case was an important, intricate and difficult one, and 
consumed two whole days and occupied the Court till mid- 
night of the second day. It was contested with great zeal on 
both sides, and ended in a verdict for the defendant. 

In the course of the case a question was raised as to the 
binding effect of an award of arbitrators to whom had been 
submitted the difficulties existing between the parties; and 
Curr Justice Lee charged the jury, that an award made 
under a verbal submission by the parties was equally binding 
in ‘law and equity, as if made under a written submission, 
signed and sealed by the parties. 

Mr. Blair and Mr. Bowlin for plaintiff. 

Mr. Bates and Mr. Burbank for defendant. 


IN EQUITY. DECISION OF CHIEF JUSTICE LEE 
ACTING AS CHANCELLOR. 


A. Orr Ewme AND WILLIAM Mrz vs. R. C. JANION. 


The Equity side of the Court having rightful jurisdiction of a matter, 
will, after discovery, proceed to give relief, in order to avoid the mul- 
tiplicity of suits. 

An acknowledgment made before the Lord Provost, Mayor, or other chief 
magistrate of any large city in Great Britain, France, or the United 
States, or before a Notary Public, and duly authenticated under his 
hand and official seal, is sufficient evidence of the execution of a deed, 
or power of attorney. 


The bill filed in this suit alleges that the defendant as one 
of the late firm of Messrs. Starkey, Janion & Co. has in his 
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possession certain goods and moneys belonging to the com- 
plainants, who reside in Glasgow, Scotland, for which he re- 
fuses to account, prays that he may be compelled to account 
therefor, &c. 

On the final hearing, it was contended that the bill is 
merely a bill of discovery, and that on the coming in of the 
defendant’s answer, the case, as far as the equity side of this 
Court is concerned, is brought to anend. We entertain a 
different opinion. The bill, while it seeks a discovery of the 
facts as to the receipt, sale, &., of the goods, also prays that 
the defendant may be made to account for such goods. Now 
this suit, as we have shown in a former decision, is clearly 
one over which the equity side of this Court has rightful juris- 
diction; and once having jurisdiction, it is a well settled 
principle, that the Court ought to proceed to give relief, in 
order to avoid the multiplicity of suits. “The jurisdiction 
having once attached, it shall be made effectual for the pur- 
poses of complete relief.” (1 Story’s Eq. Jur. p. 82, §64, K.) 
But it is said by the counsel for the defendant, that granting 


it to be true that relief is ancillary to discovery, yet the com- 


plainant’s case must fall to the ground; for the defendant by 
his answer has made no discovery; and the bill should be 
dismissed with costs. We are of the opinion, however, that the 
defendant’s answer, and his deposition made before the Mas- 
ter, do make a discovery, and that too, sufficient, in connec- 


tion with the other proofs to require the Court to proceed to 


a decree. 

But the demand for an account was made, and this is 
brought, by virtue of a power of attorney executed by the 
complainants in Glasgow, to Messrs. Porter & Ogden of 
Honolulu, which power of attorney it is contended by the 
counsel for the defendant is not duly authenticated, and con- 
sequently, one which Mr. Janion was not bound to obey. 
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The execution of the power of attorney is certified to have 
been proved before the Hon. Sir James Anderson, Lord Pro- 
vost and Chief Magistrate of the city of Glasgow; and to that 
is annexed the certificate of “R. Jameson, Notary Public,” 
under his seal, to the effect that the Honorable Sir James 
Anderson is the Lord Provost and Chief Magistrate of the 
city of Glasgow, and the signature “James Anderson, Lord 
Provost,” to the certificate of proof is genuine. But, say 
the learned counsel, this is not sufficient: for the certificate 
of the Lord Provost of Glasgow, in the absence of any stat- 
utory enactment making it admissible in evidence, is no bet- 
ter than the statement of a private person, and entitled to no 
more weight. We are aware that the general rule on this 
subject, as it prevails in England and the United States, sup- 
ports the doctrine contended for, but that rule has not been 
adopted here to its full extent, and in the present position of 
affairs at these islands, we do not feel justified in so adopting 
it. Foreign certificates have been occasionally admitted into 
the United States (United States vs. Mitchell, 3 Wash. C. C. 
Rep. 65, 96), under circumstances similar to those existing in 
this case; and we feel inclined to say, that so long as we have 
no commissioners in other countries to take the acknowledg- 
ment of deeds, powers of attorney, &c., an acknowledgment 
made before the Lord Provost and Chief Magistrate of Glas- 
gow, or the mayor or chief magistrate of any large city in 
Great Britain, France or the United States, or a notary pub- 
lic, and duly authenticated under his hand and official seal, 
will be sufficient evidence of the execution of such deed or 
power of attorney here. Such a ruling would seem almost 
necessary in these remote islands, to the safety of commer- 
cial transactions. The language of Professor Greenleaf in 
his able Treatise on the Law of Evidence, we think, would 
fully sustain such a ruling in this case. “If the instrument 
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is formally executed in a foreign country, and the execution 
is authenticated by a Notary Public, this is sufficient proof to 
entitle it to be read. But if the authentication was before 
the Mayor of a foreign town, it is not received without some 
evidence of his holding the office. (2 Greenleaf’s Ev. 5298.) 
But it is unnecessary for us to go to that length in the pre- 
sent case; for if there is any defect in the proof of the power 
of attorney, we are of opinion that it has been cured by the 
repeated admissions of the defendant in his letters to com- 
plainant’s attorneys of November 29th and December 1st, 
1851, by the defendant’s introduction of the letters from A. 
Orr Ewing & Co. dated August 22d, 1851, and finally by the 
defendant’s deposition made before the Master on the 18th 
August, 1852. There is not a shadow of doubt in our mind 
that the power of attorney is genuine, nor has the defendant 
ever denied its validity in his correspondence with the attor- 
neys, Porter & Ogden. The only ground taken by the de- 
fendant in the outset, was that stated in his letters to the at- 
torneys, namely: that the goods of the complainants were 
secure in his hands, and that before Porter & Ogden could 
proceed to act upon the power of attorney, and take them 
out of his keeping, it was incumbent on them to show that 
the goods were in a state of insecurity, or in his own words, 
“to prove that the goods are unsafe in my hands.” This was 
undoubtedly the firm and honest belief of the defendant, 
based on the construction he gave to the letter of the com- 
plainants, received by him at the same time that Porter & 
Ogden received the power of attorney; but, unfortunately, it 
was a most mistaken one. It was wholly in the discretion of 
Porter & Ogden to act under the power of attorney or not, 
without any regard to the letter from the complainants to 
the defendant, but even by the tenor of that letter, they were 
free to demand the goods, “in the event of their considering 
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the goods unsafe in your (the defendant's) hands.” They 
chose to act, and it was then the duty of the defendant to 
have delivered over the goods on theirdemand. He refused, 
proceeded to sell the goods without accounting to Porter & 
Ogden; and having placed himself in the wrong—he must 
abide by the consequences. It appears by the deposition of 
the defendant, the only satisfactory evidence in the case in 
reference to the sale of the goods, that the goods were sold 
by him at high prices, and that he has remitted to the com- 
plainants the proceeds of those goods in full, according to 
the custom of the trade. It moreover appears, that the com- 
plainants have acknowledged the receipt of those remittances, 
with the exception of the remittance of $1500—through Jar- 
dine, Matheson & Co., of Hong Kong, and that since then, 
he has received advices of another consignment from the com- 
plainants. It is said, then, that he has fully accounted to 
the complainants for the proceeds of their goods, and is not 
bound to account over again to their attorneys. To this it 
is replied that he had no right to account, after the demand 
made of the goods, except through the attorneys.of the com- 
plainants, Porter & Ogden, and that he should be made to 
pay them the amount of the goods sold, and be left to get 
the remittances back from A. Orr Ewing & Co., as best he 
may. That the defendant did wrong, there can be no question, 
but may he not pass by the attorneys and account to the 
principals directly? We think he may, though in so doing 
he takes upon himself the risk of all losses by the way. If 
after Janion refused to deliver the goods they had been 
burned or otherwise destroyed, he would have been the 
loser; and if his remittance of $1500 should never reach the 
complainants or prove bad, he will be liable to make it good 
again. But the complainants have received and acknowl- 
edged the receipt of all remittances except the $1500—and 
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the only question remaining, is, shall the defendant be made 
to account here to Porter & Ogden for this sum for which he 
can show no receipt? In the eye of the law we do not see 
how the defendant can escape the liability to account to the 
attorneys here; but convinced as we are by the presumptive 
evidence afforded by the late consignment of the complain- 
ants to the defendant, that this remittance has been re- 
ceived by the principals in Glasgow, we cannot in equity and 
good conscience decree that it should be paid to their attor- 
neys in Honolulu. Still, as there is an uncertainty in the 
matter, and for the security of all parties, we do hereby 
order and decree, that the defendant pay in to the Clerk of 
this Court the sum of $1500, as a deposit, to abide the event 
of the receipt or non-receipt of the remittance by the com- 
plainants in Glasgow. And it is further ordered and decreed 
that the defendant pay all the costs of this suit from the 
16th of March, 1852, and the complainant all costs anterior 
to that date. 


DECISION OF CHIEF JUSTICE LEE. 


B. W. C. J. Warr vs. Henry Mier. 


A minister's certificate of a marriage, unless it purports to be a copy of 
the record which the law requires him to keep of all marriages solemn- 
ized by him, is not admissible evidence, in cages of crim. con. to prove 
the marriage. 

A new trial will not be granted on the ground that improper evidence 
was admitted on the trial, if there be sufficient evidence without it to 
warrant the finding of the jury, and it does not appear that injustice 
has been done by the admission of the improper evidence. 
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A new trial will not be granted on the ground of excessive damages, in 
an action for crim. con., unless it appears to the Court that the jury 
acted under the influence of undue motives, or gross error, or miscon- 
ception of the subject. 


This is a motion for a new trial, on the ground that the 
Court was in error in charging the jury that the certificate of 
marriage introduced by the plaintiff on the trial, in connection 
with the proof of the identity of the persons therein named, 
might be sufficient to make out the marriage, and that it was 
a question for the jury, under all the circumstances, to say 
whether the marriage had been proved, inasmuch as the cer- 
tificate is simply a statement of fact, and not a certified copy 
of a record, and therefore extra-judicial, and not admissible 
evidence to the jury. 

On mature reflection, I am of the opinion that a minister's 
certificate of marriage, unless it purports to be a copy of the 
record which the law requires him to keep of all marriages 
solemnized by him, is not admissible evidence, in cases of 
criminal conversation, to prove the marriage. The law re- 
quires no such certificate to be.given by officiating clergymen, 
and when given, as in this case, without any reference to his 
marriage record, it is a mere statement, inferior to his oath, 
and in the absence of any statute making it admissible evi- 
dence should not be received. Marriage in criminal cases, 
and in cases like this, which are criminal in their nature, 
should either be proved by the person solemnizing such 
marriage, by persons present on the occasion, and who can 
identify the parties, or by the production and proof of the 
marriage record and proof of the identity of the parties, or 
in some other mode, equally direct and clear. In foreign 
marriages the proof required is much less, and my remarks 
are entirely applicable to domestic marriages. Marriage may 
also be proved in civil cases, not criminal in their nature, by 
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reputation, declaration, and conduct of the parties, and other 
circumstances, usually accompanying that relation. 

But though the Court allowed the marriage certificate in 
this case to be read to the jury as collateral proof of the 
marriage, yet that does not afford good ground for granting 
the motion for a new trial. The marriage was clearly proved 
by the evidence of two persons who were present and saw it 
solemnized, and are well acquainted with the parties, so that, 
independent of the certificate, the jury were bound to find 
the marriage duly proved. The evidence of the witnesses 
present at the marriage proved everything requisite in the 
case, and was the very highest evidence that could be offered. 
The reading therefore of the certificate, was an act of no con- 
sequence whatever, so far as the verdict is concerned. It is 
a well settled principle of law, that a new trial will not be 
granted, on the ground of the admission of improper evidence 
on the trial, unless there be probable grounds to believe that 
injustice has been done by the admission of such testimony. 
No such ground exists in this case. The Court in Crary ve 
Sprague (12 Wendell’s Rep. 47), says, “To induce the grant- 
ing of a new trial, there should be strong probable grounds 
to believe that the merits have not been fully and fairly tried, 
and that injustice has been done.” In Fleming vs. Gilbert 
(3 John’s Rep. 532), the Court observed, When a question 
on the misdirection arises, the first enquiry is, whether it 
was in a material point and affected the merits of the case. 
The Court always makes this inquiry, and they are bound, in 
the exercise of a sound discretion, so to do; otherwise, there 
would be no end to new trials, and the remedy would be 
worse than the disease.” The Courts will not set aside a 
verdict on account of the admission of evidence which ought 
not to have been received, provided there be sufficient evi- 
dence without it to authorize the finding of the jury. (Bacon’s 
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Abridgment, Trial, (L) 1 Taunton, 12.) Other authorities 
for denying a new trial in cases like the present, are 2 Term. 
Rep. 4, 3 East 455, 8 Hast 351, 9 Pick. 176. 

It being decided that the admission of the certificate 
worked no injustice to the defendant, and affords no ground 
for a new trial, let us proceed to the remaining point made, 
namely, a new trial should be granted on the ground of ex- 
cessive damages. 

In general, a new trial will not be granted on the ground 
of excessive damages in an action for criminal conversation. 
It is an action of tort widely different from an action of con- 
traet, and one in which the jury have a greater latitude than 
in most other civil actions. In actions like this, before the 
Court would be warranted in granting a new trial, they must 
be satisfied that the jury acted under the influence of undue 
motives, or of gross error or misconception of the subject, 
and nothing appears to lead us to such a conclusion. Though 
the damages are higher than I might have been inclined to 
find, had I been on the jury, yet they are not what I call 
excessive damages, which means such damages as outrage 
justice. There is nothing in the verdict of $2500 for the 
plaintiff, to induce me to believe that the jury were influenced 
by undue motives, or that in finding this sum, they over- 
stepped the bounds of right and reason. That the Court has 
the power to set aside verdicts for excessive damages in 
actions of torts there can be no doubt, but in cases like the 
present, the party complaining of an excess of damages must 
make out a very strong case for relief, before a new trial will 
be granted. In the case of Wilford vs. Berkeley (1 Burr. R. 
609), the Court refused to grant a new trial where there was 
a verdict for the plaintiff with £500 damages, though it ap- 
peared by the report of Lord Mansfield, before whom the 
cause was tried, that the woman had seduced the defendant, 
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and that the defendant was in low circumstances, being only 
a clerk in the Exchequer, during pleasure, at a salary of £50 
a year, only; which was his sole subsistence. Lord Mansfield 
in refusing a motion for a new trial observed: “The jury 
had all the circumstances under their consideration, and in an 
action founded upon tort they are the proper judges as to the 
quantum of damages.” The case of Duberly vs. Gunning 
(4 Term R. 651) was a harder case if possible than the last, 
and Lord Kenyon and a majority of the other Judges sup- 
ported the doctrine laid down in Wilford vs. Berkeley. Lord 
Ellenborough in the case of Chambers vs. Caulfield (6 East. 
256), refused to set aside the verdict, where the plaintiff's wife 
was living separate from her husband, under a deed of settle- 
ment, securing to her a separate maintenance, and the jury 
gave £2,000 damages, because it did not appear that the jury 
acted under the influence of undue motives or of gross érror 
or misconception. We see nothing in the present case to 
justify the Court in stepping between the defendant and the 
jury, and the motion is therefore denied. The more modern 
authorities (which will be found collected in Bacon’s Abridg- 
ment under title of Trial (L) sustain the doctrine laid down 
by Lord Ellenborough. 


Henny NATHAN vs. THE ADMINISTRATORS OF THE ESTATE OF 
F. R. VmA. 


DECEMBER, 1852. DECISION OF CHIEF JUSTICE LEE. 


A judgment creditor is not entitled to a priority of payment, over cred- 
itors by simple contract, out of the estate of a party deceased insolvent. 


On the filing of the account of the administrators of the 
estate of F. R. Vida, showing assets in their hands, Mr. Nathan, 


83 


84 


85 


144 HAWAIIAN REPORTS, 1852. 


Nathan v. The Estate of Vida. 


who is a judgment creditor, comes in and moves the Court to 
order the administrators to pay his debt in full, out of the 
assets in their hands, though the estate is insolvent, on the 
ground that a judgment creditor is legally entitled to a prior- 
ity of payment over the creditors by simple contract. In 
other words, we are asked to adopt the order of preference 
prescribed by the rules of the common law, by which Nathan 
in this case would be entitled to a priority of payment over 
the other creditors. 

The order of paying debts established by the common law 
is, to pay, first, the funeral charges and the expenses of the 
Probate Court, then, the executor or administrator is allowed 
to pay himself first among debts of equal degree ; next in order 
of payment are debts due to the king or state; then, debts of 
record, as judgments, recognizances and final decrees; next, 
debts due for rent, and debts by specialty, as bonds and 
sealed notes; and lastly, debts by simple contract. Among 
this latter class, debts due for servants’ wages and workmen, 
are entitled to a preference. It is said the civil law gave no 
preference to creditors, except as to debts incurred for funeral 
expenses, and the expenses of the administration and debts 
by mortgage. The heir paid himself first, and he might pay 
the first creditor who came. (2 Kent, 416.) It did, however, 
prefer debts of the crown to simple debts, where there was no 
mortgage. (1 Bro. Civil Law, 308.) Tis true, we have the 
power to adopt the rules of the common law and also of the 
civil law, under certain restrictions, and we have adopted them 
on this subject, so far as to allow executors and adminstrators 
to pay funeral expenses and the expenses of the administration 
in preference to all other debts; for this is consonant with 
justice and the laws of all civilized countries. But beyond 
the adoption of this salutary principle of the common law in 
relation to funeral expenses and probate costs, we have not 
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gone; and the question now arises for the first time, whether 
we shall go further and adopt that rule of the common law 
which gives judgment creditors a preference. I think we 
should not. In natural justice, and in the forum of con- 
science a record debt possesses no higher dignity and no 
greater claim to priority of payment than a simple contract 
debt. There is justice in giving a preference to funeral ex- 
penses, which must be obvious to all, and perhaps we might 
go further, and say that it would be just to give a preference 
to debts due for the expenses of the last sickness, and for 
servants’ wages and workmen; but I can see no equity what- 
ever in granting the preference asked for in this case. I can 
see no sound reason why in the case of an insolvent estate, 
we should say to creditors, get judgments for your debts, and 
then you will be entitled to a preference of payment; for this 
would only encourage a race of diligence among creditors, 
each striving for an undue mastery and preference, one which 
would harass the executor or administrator with a multi- 
plicity of suits, eat up the assets with costs, and, to my mind, 
work manifest injustice. I do not accede to the argument, 
that he who is most diligent or active in prosecuting his 
claim, or in other words, he who first comes should be first 
served, but hold to the more equitable doctrine that the debt- 
or’s estate is equally bound to satisfy all the creditors, and 
that where there is a deficiency of assets, it should be dis- 
tributed rateably among them all. Of course where there 
are mortgages on the lands or legal liens resting upon them, 
which is not the case in this instance, they cannot be put 
aside to allow other creditors to come in and share the prop- 
erty pro rata. Motion refused. 
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SUPREME COURT 


JANUARY TERM—1853. 


Tue Kine vs. H. N. GREENWELL, INDICTED FoR MURDER IN 
THE SECOND DEGREE. 


Where the hurt or injury inflicted is of a severe or dangerous character, 
and the efficient cause of death, although there be a predisposing con- 
dition of the hody, without which it would not have been fatal, it is, 
nevertheless, a killing by means of such hurt or injury. 

The whipping of servants or laborers is not justifiable under the laws of 
this Kingdom. 

A master may correct his apprentice with due moderation. 


CHT Justice Len, after reading over the evidence to the 
jury, charged them on the law of the case in substance as 
follows : 

The first question to determine is, has there been a killing 
committed in this case, or did the deceased come to his death 
from the visitation of God. A killing, is the extinction of life 
caused by means of some bodily injury. It is said by the 
learned counsel for the defense, that there has not been a 
killing, because though Salai was severely whipped, yet he 
did not die from this or any other inflicted injury, but in the 
due course of nature, from long sickness and from his own 
voluntary exposure for several nights, without food or rai- 
ment, to the rain, cold and hunger in the forest. Or at the 
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most, the whipping would not have proved fatal, had it not 
been for the previous sickness, and exposure; and that where 
the death is occasioned partly by injuries and partly by pre- 
disposing circumstances, it is impossible to apportion the 
operations of the several causes, and to say with certainty 
that the death was occasioned by any of them in particular, 
and consequently you cannot find a killing from the whipping 
or other bruises, and the prisoner is entitled to an acquittal. 
In support of this doctrine, the charge of Hullock, B., in 
Johnson’s case, has been read. But this doctrine is not up- 
held by law, and the case cited is not in keeping with the 
previous or subsequent cases on this subject. I believe the 
true rule, as established in Westminster Hall, Continental 
Europe and the United States, to be, that where the hurt or 
injury is of a severe or dangerous character, and the efficient 
cause of death, although there be a predisposing condition of 
the body, without which it would not have been fatal, it is, 
nevertheless, a killing by means of such hurt or injury. For 
instance, if one who is infirm from age or sickness, die of 
blows, which would have done little injury to another of or- 
dinary strength or health, it is a killing by him who gave the 
blows. It is true that the deceased from long sickness and 
exposure was reduced to a feeble state, but I charge you in 
the language of one of the first Judges of England, Baron 
Parke, that the bad health or feeble condition of the deceased, 
is perfectly immaterial, as, if the prisoner was so unfortunate 
as to accelerate the death, he must answer for it. (Martin's 
case 5 C. and P., 130, referred to in Roscoe’s Or. Ev. 706.) 
However feeble the condition of Salai may have been, and 
however short the tenure of his life, if you find that the 
whipping, or any other injury inflicted by the accused, was 
the means of accelerating the death of deceased, then the kill- 
ing is made out, and Greenwell must answer for it, unless he 
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can show a legal justification for inflicting the punishment. 
If you should find that the whipping or other injuries did 
not hasten or accelerate the death, then there is no killing, 
and your verdict should be not guilty. But if you should 
find that there was a killing, the next question to determine 
will be, whether the accused is justified in inflicting the pun- 
ishment complained of. It is said that he is; that he 
whipped the deceased not immoderately; and that a master 
may legally whip his servant and a planter his coolie, so long 
as he does not exceed the bounds of moderation. I am 
bound to charge you that this is not the law of the land. The 
whipping of servants or laborers is a custom not tolerated by 
the laws of this country, and the plea of necessity, which is 
urged in its behalf, when applied to coolies and natives, is 
without foundation in law, and totally opposed to freedom 
and humanity. I know of but one exception to this rule, and 
that is in the case of apprentices. A master may correct his 
apprentice with due moderation, as a father may correct his 
child, and why? Because the apprentice is a minor, whose 
father has transferred him to the care and keeping of another, 
to be instructed in some trade or art, and the master stands 
to him in the relation of a parent. The inflicting of stripes 
on the back of a laborer could not be justified, in my opinion, 
even should the servant endeavor to confer such a power 
upon his master by the express terms of his contract. 

The next inquiry, should you find the killing, is, was it 
committed with malice aforethought? When the killing is 
proved, malice aforethought is presumed, and the burden 
rests upon the party committing the killing to show that it 
did not exist. Has the prisoner at the bar discharged that 
burden? If to your minds he has, then there is no murder 
in any degree, and he cannot be found guilty as charged in 
the indictment. 
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But there still remains the question, whether he is not 
guilty of manslaughter. Whoever kills another without malice 
aforethought, under the sudden impulse of passion, excited 
by provocation or other adequate cause, by the party killed, 
of a nature tending to disturb the judgment and mental facul- 
ties, and weaken the possession of self-control of the killing 
party, is not guilty of murder, but manslaughter. Our statutes 
make this allowance for human infirmity, and under an in- 
dictment for murder, the jury may return a verdict for man- 
slaughter. 

The whipping was clearly an unlawful act, and if you shall 
be of the opinion that it was the efficient cause of the death 
or accelerated it, then, even though there was no malice, it is 
manslaughter. 

The CH Justice remarked in the course of his charge, 
that he felt the duty he had to perform in this case was a 
most painful one. That he had known the accused for 
several years, and always esteemed him as a man not only of 
cultivation and refinement, but of principle and heart. That 
he was one of the last of all his acquaintances that he could 
ever have thought it possible to see arraigned before a court 
of justice in the attitude of a criminal. But that our feel- 
ings should have nothing to do with the determination of 
this case. The accused must be acquitted or condemned by 
the evidence and tbe law, after a cool and deliberate con- 
sideration, without regard to personal bias, or the claims of 
friendship. 

The jury after an absence of half an hour returned a unan- 
imous verdict of not guilty. 

Mr. Bates for the crown. 

Mr. Montgomery for the prisoner. 


Nors.—The testimony in this case will be found in full in the Polyne- 
sian of January 8th, 1858. 
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Tax Kine vs. GEORGE SHERMAN, INDICTED FOR MURDER IN THE 
SECOND DEGREE. 


Where an officer is resisted he may repel force by force, and he will be 
justified in so doing, even if death should ensue; yet he ought not to 
come to extremities upon every slight interruption, nor without a 
reasonable necessity. 

Gaolers, like other ministers of justice, are bound not to exceed the 
necessity of the case in the execution of their official duties. 


Cer Justice Ler, after stating the facts of the case, as 
they appeared in evidence, charged the jury in substance as 
follows: 

There can be no question that there was a killing in this 
case from a severe blow on the head; but it is said by the 
accused that the blow was not dealt by him, but was inflicted 
by a brickbat, thrown by one of the fellow prisoners of the 
deceased. The evidence leaves little room to doubt that the 
blow was inflicted by a club, wielded by Sherman, though it 
was barely possible that it might have been given by a brick. 
If you so find, the next question is, was there any malice 
aforethought in the act? If there was, then the killing was 
murder. If not, if the blow was given under the sudden im- 
pulse of passion, excited by provocation, or if there is any 
legal extenuation for it, then it is reduced to manslaughter. 
The evidence shows that Sherman was about leaving the fort 
to see his family, when he was called to the cell to quell the 
disturbance. He went there, no doubt, in the discharge of a 
legal duty, free of malice, and it is for you to determine 
whether his subsequent conduct was such as affords evidence 
of malice. 

But it is said that Sherman was doing nothing more than 
a lawful act in quelling this disturbance, that he was in the 
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strict path of duty —repelling force by force and that even 
allowing he killed Burns, he did it in self defense, and the 
killing is a justifiable homicide. It is true, that gaolers, 
constables, and police officers, have most difficult and trying 
duties to perform; and when they are in the execution of 
their offices they are specially protected by law; but they 
must beware that they do not misconduct themselves in the 
discharge of their duty, on pain of forfeiting such protection. 
Where an officer is resisted he may repel force by force, and 
he will be justified in so doing, even if death should ensue; 
yet he ought not to come to extremities upon every slight 
interruption, nor without a reasonable necessity. Great cau- 
tion should be exercised by such officers lest in the discharge 
of a lawful duty, they proceed by means which are criminal 
and improper, and exceed the bounds of their authority. So 
long as an officer proceeds in a proper and legal manner, the 
law will justify him, be the consequences of his acts what 
they may; but the moment he exceeds the limits of his 
authority, the law withdraws the shield of its protection. 
Gaolers, like other ministers of justice, are bound not to ex- 
ceed the necessity of the case in the execution of their official 
duties ; and therefore, if you find that Sherman. used an undue 
degree of force in this case—that he dealt the blow when not 
acting in self defense, it was a base and cowardly act, for 
which he should answer, and the least we can call it is mur- 
der in the second degree, or manslaughter. Because a man 
is appointed to the office of gaoler, it will not justify him in 
becoming a brute. 

The jury after a short absence returned a verdict of guilty 
of manslaughter, one juror dissenting, and finding justifiable 


homicide. 
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IN THE MATTER OF THE ESTATE OF F. R. VmA. SETTLEMENT OF 
ADMINISTRATORS’ ACCOUNTS. 


DECISION OF CHIEF JUSTICE LEE. 


As against creditors, the rule of law is, that no more shall be allowed 
for funeral expenses than is absolutely necessary, regard being had to 
the degree and condition in life of the deceased person. 

The Court allowed the claim of the clerk of the deceased, for three 
months salary, due at the time of the decease, to be paid in full, 
although the estate was insolvent. 

The Court held the administrators justified in continuing the busi- 
ness of the deceased for a time, where they acted in good faith, and 
for the best interests of the estate. 

A charge made by the administrators for the services of a clerk in 
making up their accounts, disallowed. 

Executors and administrators may compromise a debt where it is clearly 
for the interest of the estate to do so, and may also arbitrate disputed 
claims, when they act with discretion and in good faith. 


The first item in the account which meets with opposition, 
is that of $730.81 for funeral expenses. It is due to the ad- 
ministrators to say, that they stated in the outset, they did 
not claim to be allowed for the transportation of the deceased 
to Valparaiso, amounting to $307, and that they were per- 
fectly willing to bear this expense out of their own pockets, 
That with reference to the other items of the bill, they desire 
the Court to allow no more than it deemed just, under the 
circumstances; adding, that when these expense were in- 
curred, they had every reason to believe the estate was a 
solvent one. 

We have adopted in this country the reasonable rule of 
the common law of England in relation to funeral expenses, 
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which allows the administrators to pay out so much of the 
assets as are necessary for defraying the funeral expenses of 
the deceased in preference to all other debts. The first duty 
of an executor or administrator is to see the body of the de- 
ceased interred according to his rank and quality ; but let the 
executor or administrator be cautious not to exceed in funeral 
pomp, especially if the estate will not pay the debts ; for let 
his expenses be what they will, the judges will allow what 
they please, and they are pleased in such cases to allow but a 
small matter; and whatsoever the executor or administrator 
doth lay out more, he must bear out of his own estate. (2 
Shep. Touch. 476. Buller's Nisi Prius, 143.) Lord Hard- 
wick, in speaking of the foregoing doctrine has said, where a 
person dies insolvent, “I have often thought it a hard rule, 
even at law, as an executor is obliged to bury his testator 
before he can possibly know whether his assets are sufficient 
to pay his debts.” Stag vs. Punter, 3 Atk. 119. Bac. Abr. 
Executors and Administrators. (L. 2.) Still we do not think 
it would be wise to relax or extend it; for upon the whole we 
believe the rule a most salutary one. As against creditors, 
the rule of law is, that no more shall be allowed for funeral 
expenses than is absolutely necessary, regard being had to 
the degree and condition in life of the deceased person. The 
items for embalming, ornaments for coffin, and. the like, we 
think are not allowable in this case, and we therefore order 
them stricken out, which, added to the $307, willingly as- 
sumed by the administrators, reduces the bill to $183 50. 
The next item which the counsel for the creditors move 
to have stricken out, is $211 48, paid by the administrators 
to Mr. Spencer for services rendered Mr. Vida during the 
three months anterior to his death. It is contended that Mr. 
Spencer is entitled to no preference for this debt, and that he 
must come in and take his pro rata share of the assets with 
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all the other creditors. This is the first time the question of 
allowing such a claim as this a preference over other debts, 
has been fairly brought before this Court, and in the absence 
of any statute allowing such a priority, we have debated the 
question in our mind at no little length. We look upon Mr. 
Spencer as a servant of the deceased; for the whole evidence 
has shown that he has been a most faithful one; and the 
conclusion to which we have arrived is, that reason and jus- 
tice demand that his wages for the short period of three 
months should be paid in full. We find authority for this in 
the common law, where it is said, “Among simple contract 
debts,” (and all the debts in this estate are reduced to that 
level,) “ servants’ wages are by some, with reason, preferred to 
any other ; and so stood the ancient law, according to Bracton 
and Fleta.” (Roll. Abr. 927, 2 Bl. Com. 511.) This provision 
is in our opinion as humane as it is equitable, when not car- 
ried to extremes. By no means, however, should we be will- 
ing to carry it to the extent of allowing administrators to pay 
such wages for a series of years anterior to the death of the 
employer; for in such a case the servant would be to blame 
for trusting his master so long, and not securing his pay be- 
fore the decease, and perhaps even the wages for one year 
might be too much, but we fix no limit, for each case must 
obviously be governed by its own circumstances. Suffice it to 
say, for the present, that we think the charge of $211 48 in 
this case should be allowed. 

The next point we propose to consider, is the motion made 
by counsel for the widow, that the sum of $185 for furniture, 
necessary domestic articles for family use, horse, etc., sold to 
Mrs. Vida by the administrators, may be allowed to her as a 
fair portion of the personal estate. The administrators ex- 
press themselves willing and ready to account for this sum as 
assets in their hands, provided the Court think she is not le- 
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gally entitled to the articles. The widow is undoubtedly en- 
titled to all her necessary wearing apparel, and our statute 
allows her to remain in the house of her husband sixty days 
after his death, without being chargeable with rent therefor, 
and in the meantime she shall have her reasonable sustenance 
out of his estate; but beyond this we cannot go. This claim 
has no foundation in the common law, and moreover, our stat- 
ute forbids her having any portion of the personal estate, 
until after the payment of the just debts of her husband. 
(Stat. Laws, vol. 1, p. 59, sec. 4.) 

We now come to the question whether the administrators 


had a right to continue the business of Mr. Vida, keep open 


the store, and sell the goods at retail. The counsel on behalf 
of the creditors say they had not, but should have sold the 
goods at auction, without delay, and closed up the concern; 
and they therefore move, that the charge for expenses of car- 
Tying on the store from the 5th of October, 1851, to the 15th 
of March, 1852, be stricken out of the credit side of the ad- 
ministrators’ account. 

As a general rule, it is unwise for an administrator to carry 
on the business of the deceased, and unless he can show that 
such a course was discreet and for the benefit of the estate, 
he might be liable for any loss accruing therefrom to cred- 
itors. But on the other hand, if great losses would result 
from ceasing to carry it on he would clearly be justified in 
continuing it, and possibly he might, in an extreme case, be 
liable to damages if he did not; for example, if a planter 
should die leaving a large crop of cane or coffee just ready 
for harvest, it would clearly be the duty of the administrator 
to gather and prepare it for market, and if he neglected so to 
do, he might be liable for wrong administration. However, 
in such a case even, it would be wise for him to seek the ad- 
vice, and act under the order of the Court. 
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It is a sound and well established doctrine, that executors 
and administrators, as well as all other trustees, are bound to 
use the same care and wisdom in managing the estate, that 
a prudent man would exercise in his own affairs; and there- 
fore, if they squander or misapply the assets, or go on in 
the business of the deceased recklessly and foolishly, they 
will be liable to make good out of their own funds any losses 
that may result therefrom. Let us apply this rule to the 
case in hand. Soon after the decease of Mr. Vida, it appears 
that the administrators applied to Mr. Spencer, the right 
hand man of Mr. Vida during his life, and who was perfectly 
acquainted with the stock of goods belonging to the estate, to 
know his mind as to the propriety of carrying on the business 
or of closing up the whole concern by auction. Mr. Spencer 
advised them to continue the business for a season, which 
they did, and he swears that in his opinion the goods brought 
from 25 to 30 per cent. more at private, than they would 
have brought at public sale. From the testimony of Mr. 
Spencer, a witness distinguished and justly complimented on 
all sides, for his intelligence, honesty and strict impartiality, 
we are of the opinion that the administrators acted wisely in 
continuing the business. They acted in good faith, not for 
their own profit, but for the best interests of the estate, and 
should not suffer therefor. But though they are not liable 
for continuing the business for a season, yet there still re- 
mains the question whether they did not carry it on too long. 
We think they did; for Spencer testifies that he advised 
them to close the store the last of January or the beginning 
of February, 1852, as the business was not paying. Notwith- 
standing this advice, the business was continued until the 
15th of March, and we are of the opinion that all expenses 
incurred for keeping open the store, and carrying on the 
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trade, subsequent to the last day of January, should be dis- 
allowed. 

In reference to the item of $200 paid Spencer for services 
in making up the administrators’ account, etc., since closing 
the business by auction, we are of the opinion that it is not 
allowable. 

It is said the administrators should be charged with the 
rent of the store after the last day of January; for it could 
have been rented for $100 per month. But there is no evi- 
dence to this effect, nor do we believe it would have been 
possible, good as the stand was, to have leased it for the two 
or three months that intervened between January and the 
day of sale. The premises were covered with mortgages, 
which were overdue, and the lessee would have been liable to 
be dispossessed at any moment. Again, it is a matter of 
history that business was never before so stugnant in the 
Sandwich Islands as at that time, and premises of that kind 
were not in demand for so short a term. 

After the store was finally closed, the balance of the stock 
on hand was sold at public auction, and there was paid to the 
auctioneer a commission of five per cent. on the sales. Coun- 
sel for creditors move that the auctioneer’s commission be 
reduced to two and a half per cent., on the ground that this 
is the customary charge of auctioneers for selling goods un- 
der like circumstances. We grant the motion; for from the 
evidence we believe it to be well grounded. 

Finally we come to the question involved in the settlement 
made by the administrators with Wirt, Franconi & Co. It 
appears that Vida was one of the firm of Wirt, Franconi & 
Co., and that upon his decease the firm was indebted to him in 
the sum of about nine thousand dollars. The administrators 
being unable to get their pay, compromised the matter by 
taking all the goods and credits of Wirt, Franconi & Co., 
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amounting to $11,639, and agreeing to pay their debts, which 
were about three thousand dollars. By this transaction they 
lost some six hundred dollars, and the learned counsel move 
that the loss be charged to the administrators, on the ground 
that administrators have no right to compromise a debt due 
the estate, submit the same to arbitration, or in any way 
settle it except by receiving it in full, or resorting to the 
Courts. They say if administrators compound a debt, or 
submit the same to arbitration, and the arbitrators award 
them less than their due, this being their own voluntary act, 
shall bind them, and they shall answer for the full value. 
We know this is the doctrine of the common law.of England, 
but it is a harsh one, and has never been adopted here. To 
say that administrators have no discretion in such matters, 
that they may not compromise with debtors when it is clearly 
for the interest of the estate to do so, that they can never 
safely arbitrate a disputed claim, but must plunge into a law- 
suit, nolens volens, in every such case, is to our mind repug- 
nant to reason, and shocking to common sense. The doctrine 
we have heretofore adopted, we believe to be the true one, 
namely, that executors and administrators may compromise a 
debt where it is clearly for the interest of the estate to do so, 
and may also arbitrate disputed claims, when they act with 
discretion and good faith. We would add, however, that we 
should consider it prudent to advise with the Court in such 
cases, and if possible get its sanction. 

From the evidence submitted on this point, we are clearly of 
the opinion that the administrators acted wisely in taking the 
stock and credits of Wirt, Franconi & Co., and we should be 
of the same mind even if they had lost half the debt. If 
ever there was a case in which a compromise was justifiable 
this is one. But say the learned counsel, granting it to be 
right for administrators to take the goods, etc., still it was not 
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right in them to pay Franconi $750 for his services in 
settling up the business of the firm. We think otherwise. 
Franconi’s pay for his services was a part of the compromise, 
and if the transaction is justifiable at all, must be in toto. 

We have decided, we believe, all of the questions not de- 
cided in the course of the investigation, and now leave the 
account to be made up accordingly. 

December 22, 1852. 


JoszPH Irw vs. F. J. PORTER. 


This was an action of trespass brought to recover damages for an assault 
and battery. 

The assault took place on Monday and the Court allowed the defendant 
to present evidence of a provocation on the preceding Saturday ; and 
instructed the jury that they might take it into consideration in set- 
tling the question of damages. 


The assault took place on Monday, and the defendant 
offered to give evidence of a provocation by the plaintiff on 
the preceding Saturday; that is, to show that the plaintiff 
had said in a public hotel in the presence of many persons, 
on Saturday evening, the defendant being absent, that Porter 
was a liar, blackguard and slanderer. The plaintiff's counsel 
objected to the admission of this evidence, on the ground 
that it was not so recent and immediate as to induce a pre- 
sumption, that the violence was committed under the imme- 
diate influence of the passion, thus wrongfully excited. It 
was not so recent as to constitute a part of the res geste. 

The Court thought the circumstances offered in proof might 
be so recent as to constitute a part of the res geste, and 
admitted the evidence, remarking that the admission of such 
evidence was always a question for the sound discretion of 
the Court. 
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CHIEF Justice LEE in charging the jury remarked, that in 
settling the question of damages, the jury should take into 
consideration any circumstances of recent and immediate 
misconduct on the part of the plaintiff, in respect to the same 
transaction, tending to diminish the degree of injury inflicted. 
Thus, if they were of opinion that Irwin had himself provoked 
the assault complained of by calling the defendant a liar, 
vagabond and slanderer, and that these acts and words were 
so recent as to lead them to believe that the injury was 
inflicted under the immediate influence of passion thus ex- 
cited, the provocation might be considered in mitigation of 
damages. The words afford no justification for the injury 
inflicted, and Porter must answer for it; but they may go in 
extenuation of it, and the question is, not so much whether 
the plaintiff shall have damages, as what amount he shall 
have. ö 

The jury rendered a verdict in favor of the plaintiff for the 
sum of $12.50. 

Mr. Montgomery for plaintiff. 

Mr. Blair and Mr. Bowlin for defendant. 


GEORGE A. LATHROP vs. J. KaAMAKAKEHAU. 


It is immaterial whether the expression of value received ” be inserted 
in a promissory note or not. The law implies, from the nature of the 
instrument, that it is for value received. 


This was an action brought upon a promissory note for 
$122 75, written in Hawaiian, payable to Kauka,“ and con- 
taining no words “for value received.” Counsel for defendant 
contended that it was not payable to the plaintiff or any one 
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else, but to “Kauka,” (doctor,) a general term, that might 
apply to any other person as well as the plaintiff. The Court 
overruled this objection and allowed the plaintiff to show 
that by the term “Kauka” the defendant meant Dr. G. A. 
Lathrop. It was then contended that the words “value 
received,” or words equivalent thereto being wanting in the 
note, the burthen of proof rested on the plaintiff to show 
that there was value received, or a good and sufficient con- 
sideration given for the note. 

The Cmr Justice said it was quite immaterial whether 
the expression of “value received” was inserted in a prom- 
issory note or not. The law implies from the nature of the 
instrument itself, that it is for value received, by the maker 
from the payee. 

Verdict for the face of the note and interest from the day 
of its maturity in favor of plaintiff. 

Mr. Blair and Mr. Bowlin for plaintiff. 

Mr. Bates for defendant, 


IN ADMIRALTY.—DECISION OF CHIEF JUSTICE LEE. 


CHARLES B. FESSENDEN vs. THE CARGO OF THE SHIP “CHARLES.” 


The judicial power of this Court extends to all cases of admiralty and 
maritime jurisdiction, and this power may be exercised by the Chief 
Justice at Chambers. 

When the general owner retains the possession, command and naviga- 
tion of the ship, and contracts to carry a cargo or freight for the voy- 
age, the charter party is considered as a mere affreightment, sound- 
ing in covenant; and the freighter is not clothed with the character 
or legal responsibility of ownership. 

Lien of the owner for the freight on the cargo shipped by the charterer, 
not extended by a clause in the charter party binding the vessel, her 
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freight, tackle and appurtenances, on the one side, and the merchan- 
dise and freight to be laden on board, on the other side, to the faithful 
performance of the covenant above. 

The lien held to be waived on a part of the goods which have been deliv- 
ered, notwithstanding the clause referred to. 

Held: that the owner had a lien on a portion of the goods which re- 
mained undelivered, for the whole freight remaining unpaid. 


This is a libel in rem, brought for freight by Charles B. 
Fessenden against the cargo of the ship Charles, which freight 
is alleged to be due to the libellant as owner of the ship, un- 
der a charter party made by the libellant with A. B. Howe, 
deceased, on a voyage from Boston, Massachusetts, to Hono- 
lulu, in the Sandwich Islands. On the arrival of the vessel at 
Honolulu most of the goods were delivered to A. B. Howe, 
and part of the freight paid, leaving a balance of over seven 
thousand dollars unpaid. Immediately following the delivery 
of the goods, Mr. Howe died, and such goods as remained un- 
sold in his hands at the time of his decease passed into the 
hands of the public administrator. The agent of Mr. Fessen- 
den called on the administrator for payment of the balance of 
the freight, but the estate being insolvent, the administrator 
declined payment, whereupon the libellant brought this suit 
against the cargo remaining in the hands of the administrator, 
and the proceeds of such goods as had been sold but not deliv- 
ered. The remainder of the goods were then sold, and the 
proceeds substituted in the place thereof, by consent of par- 
ties. The administrator has filed an answer denying the 
rights of the libellant to any lien for the freight; and pray- 
ing a restoration of the proceeds of the cargo to him. 

Upon the hearing, Messrs. Harris and Montgomery were 
heard for the creditors of Mr. Howe against the prayer of 
the libellant, by permission of the Court and the counsel for 
Fessenden; and made the following points: First, this cause 
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does not properly come within the admiralty and maritime 
jurisdiction of the Court. Secondly, Howe was the owner of 
the ship for the voyage, by a fair interpretation of the char- 
ter party; he was personally bound to pay the gross sum of 
eleven thousand dollars for the charter; and the last clause 
of the charter party (by which the parties mutually bind 
themselves to each other, the libellant, his vessel, her freight, 
tackle and appurtenances, and the shipper, the merchandise 
and freight to be laden on board, for the true performance of 
all and every of the covenants and agreements of the charter 
party), is inoperative; and Fessenden can have no lien what- 
ever on the goods, but must come in and share pro rata with 
the other creditors of the estate. Thirdly, the lien, if it ever 
existed, was waived by the delivery of the goods to Howe. 
The first point relating to jurisdiction, may be disposed of, 
I think, without difficulty. The judicial power of this Court 
extends to all cases of admiralty and maritime jurisdiction, 
and this power may be exercised by the Chief Justice at 
chambers. The legal as well as the popular sense of the 
phrase, “admiralty and maritime jurisdiction,” includes juris- 
diction of all things done upon and relating to the sea, or, in 
other words, all transactions and proceedings in relation to 
commerce and navigation, and to damages or injuries upon 
the sea. It extends to and includes all maritime contracts, 
whether executed at home or abroad, and whatever may be the 
form of the stipulations; and I feel no hesitation in pronounce- 
ing my opinion, that this cause is within our admiralty juris- 
diction; for all jurists agree in classing charter parties as 
among maritime contracts. The jurisdiction of courts of ad- 
miralty in cases like the present, as well as in all other cases, 
is most elaborately discussed in the great and luminous opinion 
of Mr. Justice Story, in the famous case of De Lovio vs. Boit 
and others (2 Gallison’s Reports 398), and I cannot conceive 
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how a doctrine can be more firmly established than it was on 
that occasion, when the learned Judge determined that the 
admiralty jurisdiction of the Courts of the United States 
“extends over all contracts (wheresoever they may be made 
or executed, or whatsoever may be the form of the stipu- 
lations), which relate to the navigation, business or com- 
merce of the sea.” This doctrine was confirmed in a series of 
cages in the Courts of the United States, in Plummer vs. Webb 
(4 Mason’s Report 380), the schooner Tilton (5 Mason’s Re- 
port 465), the schooner Volunteer and cargo (1 Sumner R. 
551), the schooner Tribune (3 Sumner R. 144), and in a long 
list of other cases. The case of the “Volunteer and cargo” 
is directly in point, and these and the other cases cited are 
of high authority, as our admiralty jurisdiction is the same 
as that of the Courts of the United States. The jurisdiction 
of courts of admiralty in cases like the present, where the 
suit is founded upon a claim on freight under a charter party, 
for a voyage on the high seas, especially where the charter 
party is made in a foreign port, has been traced back by the 
learned Judge Story, to the very earliest records of the Eng- 
lish Admiralty Courts. 

The next question is, whether Howe by a fair interpreta- 
tion of the charter party was the owner of the ship for the 
voyage. The terms of the instrument are as follows: “First, 
That said party of the first part (Fessenden) does engage 
that the said vessel in and during said voyage shall be kept 
tight, staunch, well fitted, tackled and provided with every 
requisite, and with men and provisions necessary for such 
voyage.” 

“Second, That the said party of the first part, does further 
engage that the whole of said vessel (with the exception of 
the cabin and necessary room for the accommodation of the 
crew, and the stowage of sails, cables and provisions,) shall 
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be at the sole use and disposal of the said party of the second 
part (Howe), during the voyage aforesaid; and that no goods 
or merchandise whatever shall be laden on board, otherwise 
than from the said party of the second part, or his agent, 
without his consent, on pain of forfeiture of the amount of 
freight agreed upon for the same.” 

“Third, The said party of the first part, does further en- 
gage to take and receive on board the said vessel all such 
lawful goods and merchandise as the said party of the second 
part, or his agents, may think proper to ship; also specie if 
any is offered.” 

In consideration whereof Howe agrees to charter and hire 
the vessel on the terms following, that is to say: 

“First, The said party of the second part (Howe), does 
engage to provide and furnish the said vessel with a suitable 
cargo.” 

“Second, The said party of the second part (Howe), further 
engages to pay to the said party of the first part (Fessenden), 
or his agent, for the charter or freight of the said vessel dur- 
ing the voyage aforesaid, in manner following, that is to 
say: At and from Boston to Honolulu, Sandwich Islands, 
eleven thousand dollars, payable on discharge of the cargo, in 
American gold or Mexican dollars, free of commissions.” 

Then follows a clause relating to demurrage, and it con- 
cludes as follows: 

“To the true performance of all and every of the foregoing 
covenants and agreements the said parties each to the other, 
do hereby bind themselves, their heirs, executors, adminis- 
trators, and assigns (especially the said party of the first 
part the said vessel, her freight, tackle and appurtenances ; 
and the said party of the second part, the merchandise and 
freight to be laden on board), each to the other in the penal 
sum of eleven thousand dollars.” 
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It appears to me there cannot be a doubt that Howe was 
not the owner for the voyage. The ownership by a fair con- 
struction of the charter party remained in Fessenden. The 
master was appointed by him, and acted as his agent; the 
crew were hired and paid by him, the vessel was victualled, 
manned and run at his expense. Fessenden had the control 
and navigation of the vessel, and made an express exception 
of the cabin and necessary room for the accommodation of 
the crew, and the stowage of the sails, cables and provisions. 
Howe could not be considered the owner for the voyage, 
unless he had the exclusive possession, command and navi- 
gation of the ship, which he did not have. The sound and 
settled rule on this subject is, that where the general owner 
retains the possession, command and navigation of the ship, 
as Fessenden most clearly did in this case, and contracts to 
carry a cargo or freight for the voyage, the charter party is 
considered as a mere affreightment, sounding in covenant; 
and the freighter is not clothed with the character or legal 
responsibility of ownership. In the case of the schooner 
Volunteer and cargo (1 Sumner’s Rep., 567, 568), which is 
identical with this case in nearly all of its leading features, 
and in which the charter party was nearly word for word the 
same the Court decided that the general owner remained the 
owner for the voyage. The language used by the learned 
Judge was as follows: The vessel was equipped, and 
manned, and victualled by him; and at his expense during 
the voyage, and he covenanted to take on board such goods 
in the voyage, as the charterers should think proper. The 
whole arrangements on his part, in these respects, sound 
merely in covenant. It is true, that in another part of the 
instrument, it is said, that he has letten to freight (which 
may seem to import a present demise or grant, and not a 
mere covenant), the whole schooner for the voyage. But 
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this language is qualified by what succeeds, and the whole 
schooner is not let, for there is an express exception of the 
cabin and certain portions of other room under deck. If the 
whole schooner, then, was not granted during the voyage on 
freight, how is it possible to contend, that the libellant did 
not still remain owner for the voyage? The master was his 
master, appointed by him, and responsible to him; the crew 
were hired and paid by him, and the victualling and manning 
were at his expense. He also retained the exclusive posses- 
sion of a part of the vessel for the voyage, and the control and 
navigation of her during the voyage. Taking, then, the 
whole instrument together it seems wholly inconsistent with 
the manifest intent of the parties, that the charterer should 
be the owner for the voyage.” 

The cases of Hooe vs. Groverman, (1Cranch R. 214,) Mas- 
cardier ve. Chesapeake Insurance Company, (8 Cranch R. 
39,) Gracie vs. Palmer, (8 Wheaton R. 605,) Certain Logs of 
Mahogany, (2 Sum. R. 589,) and many others found cited in 
3 Kent 137, 138, and Abbott on Shipping, Sixth Am. Ed. 368, 
n., all uphold the same doctrine. See also Angell on Car- 
riers, § 379. 

We now come to the question, whether Fessenden had 
under the charter party a lien on the cargo for his freight. 
He certainly had a lien by the common law on the cargo for 
the freight, so long as he retained possession of the goods, 
and I see no stipulations in the charter party inconsistent 
with such a lien. The charter party contains an express 
clause at its close by which the parties bind themselves each 
to the other, their heirs, executors, administrators and 
assigns, Fessenden the vessel, her freight, tackle and appur- 
tenances ; and Howe the merchandise and freight to be laden 
on board, to the true performance of all and every of the 
foregoing covenants and agreements of the charter party. It 


97 


97 


98 


168 HAWAITIAN REPORTS, 1853. 


Fessenden v. Cargo of Ship Charles. 


is said on the authority of Abbott on Shipping and the cases 
therein cited, that this clause is inoperative and can not bind 
the cargo. I confess I can see no reason for saying that 
such a clause shall have no meaning or operation; that it is 
a mere nullity, and cannot affect the parties in any way; and 
if there were no authorities to sustain me in the doctrine, I 
should be inclined to decide that the clause did have mean- 
ing and force—that it was not inoperative, but on the con- 
trary, that it created a clear and positive lien on the cargo 
for the payment of the freight. But happily we have a high 
authority for so ruling, in the case of the schooner Volunteer 
and cargo, precisely in point, where Judge Story after an able 
review of all the authorities upon which the doctrine con- 
tended for is maintained, supported the lien. After stating 
that the clear and determinate meaning of the clause is, that 
the cargo shall be responsible for the payment of the freight, 
he says: “The words are of this import: they are sensible 
in the place where they occur; they are as much a part of 
the instrument as any other clause; and it was clearly com- 
petent for the parties to enter into such an agreement, if 
they chose so to do. If the instrument had expressly de- 
clared, that there should be no lien on the cargo for the 
freight, it cannot be doubted that the stipulation would have 
been obligatory on the parties.” It may ill become me, hav- 
ing so little experience in questions of this nature, to utter 
my opinion in strong terms; but really, I look upon the doc- 
trine that would compel us to declare this clause of the 
charter party an unmeaning, inoperative nullity, as having 
no foundation in reason or principle. The words are used 
by the parties for some purpose, they are sensible where 
they occur, and constitute a part of the agreement, and I 
think should be carried into effect, at least, so far as to 
uphold the lien of the libellant. 
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The last question is whether the lien was not waived by 
the delivery of the goods to Howe. There is no doubt in my 
mind that Fessenden had the right under the charter party 
to detain the cargo until his demands for freight were satis- 
fied, but having parted with the possession of the goods 
without insisting upon his lien, it becomes very questionable 
whether it is not gone. The general signification of the term 
Lien, as applied to maritime matters, is defined to be, the 
right which one person in certain cases possesses of detain- 
ing property placed in his possession, belonging to another, 
until some demand, which the former has, be satisfied; and 
as a general rule, if he once voluntarily relinquishes that 
possession after the lien attaches, the lien is gone. There 
are exceptions to this rule, but I know of none in the case of 
common carriers. Owners and masters of ships may detain 
the goods tarried by them until the freight or price of the 
carriage is paid, unless there be some agreement or stipula- 
tion in the charter party to the contrary; but if the master 
once voluntarily parts with the possession and control of the 
goods he loses his lien upon them and can not afterwards re- 
tain them. (Abbott on Shipping, 377, 378, Whittaker on 
Lien, 95 to 99, Angell on Carriers, § 370.) By the terms of 
the charter party in this case, the freight or hire of the ship 
was to be paid on the discharge of the cargo, that is simulta- 
neous or concurrent with the discharge, and the master might 
have insisted on his lien. But it would seem that he did not; 
and by voluntarily delivering the goods without insisting on 
the payment, or some security therefor, he has waived his 
lien, unless it is saved by the special clause at the close of 
the charter party, to which we have before made reference. 
It is said that this clause is in the nature of a mortgage on 
the cargo, conditioned for the faithful performance of all the 
covenants and agreements of the charter party, which gives 
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the ship owner a higher, more extended, and durable lien 
than that created by the common law; and that the change 
of possession cannot affect it,so long as the goods do not 
pass into the hands of third persons. In other words, that 
while the goods remain in the hands of Howe or his repre- 
sentatives, the lien for the freight holds firm; and that in 
equity the goods may be libelled, and the payment of freight 
compelled in preference to the claims of other creditors. In 
support of this doctrine the case of the schooner Volunteer 
and cargo, is cited, but that case does not go to this length ; 
for the learned Judge in that case only went so far as to say 
that the owner of the vessel might detain the cargo for his 
freight. I know of no case where the principle of lien has 
been extended to reach the goods after the master has volun- 
tarily delivered them to the shipper, without insisting on his 
lien, and I should not feel warranted in carrying it to the 
extreme contended for, unless urged to it by a clear sense of 
duty arising from the express stipulations of the parties. 
As we have no precedents to guide us in this extension, let 
us examine the grounds on which it is urged. 

First, does the mutual obligation at the close of the charter 
party amount to a mortgage on the goods and merchandise 
laden on board, as the counsel for the libellant contends? I 
think it does not, but is rather in the nature of a pledge. A 
mortagage of goods is a conveyance of the same by which 
the whole legal title passes conditionally to the mortgagee, 
and if not redeemed at the time stipulated, the title becomes 
absolute at law, though equity will interfere to compel a re- 
demption. Does the obligation in this case answer to the 
definition or meaning of a mortgage? Is there any grant or 
conveyance of the legal title or general property in the cargo 
to Fessenden on certain conditions? By no means; and the 
most that could be urged is, that Fessenden had a special pro- 
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perty in the goods, while the general property remained in 
Howe. That is, he stood in the condition of a pledgee, and 
held the goods as a pledge for the payment of the freight or 
hire of the ship. The most that the clause gives him, in my 
opinion, is a mere right of detention or retainer, a lien on the 
goods for the freight money, but no such property therein, as 
would necessarily result from an actual transfer of the goods 
by a deed or other legal conveyance, by way of mortgage. 
Mr. Justice Story in considering the doctrines of equity 
applicable to mortgages and pledges of personal property, 
says: “A mortgage of personal property differs from a 
pledge. The former is a conditional transfer or conveyance 
of the property itself; and, if the condition is not duly per- 
formed, the whole title rests absolutely at law in the mort- 
gagee, exactly as it does in the case of a mortgage of lands. 
The latter only passes the possession, or, at most, a special 
property only to the pledgee, with a right of a retainer, until 
the debt is paid, or the other engagement is fulfilled.” (Vide 
2 Story Eq., § 10, 30, Whittaker on Lien, 128.) If then the 
libellant is viewed in the light of a quasi pledgee of the 
goods, his lien or right to the pledge was waived or extin- 
guished when he yielded up his possession, by delivering back 
the goods to Howe. The lien of a pledgee on goods has no 
basis but that of possession, and if he relinquishes that pos- 
session, although the debt remains unpaid, the lien is gone, 
and his title ended. (Homes vs. Crane, 2 Pick. R., 610, Ward 
vs. Sumner, 5 Pick. R. 59, Story on Bailments, § 287, 299, 
364.) 

Possession, in relation to carriers, is not only essential to 
the creation of a lien on the goods, but equally so to the con- 
tinuance of the lien; and when the master of a vessel once 
voluntarily parts with the possession of the goods out of his 
own or his agent’s hands, he loses his lien upon them, and 
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cannot reclaim them. (Abbott on Shipping, 377; Angell on 
Carriers, 5870; 2 Kent 639.) If I were to extend the doctrine 
of lien beyond possession, and allow it to follow the goods 
after delivery, I should go beyond all former decisions, and, 
in my opinion, establish a precedent opposed to public 
policy, the freedom of trade, and the safety of creditors. It 
might be giving the importers of goods the appearance of 
being absolute owners of property not belonging to them, 
and thus by holding out false colors seduce others into giv- 
ing them a trust and credit on the faith of such ownership. 
I am content to stop where Mr. Justice Story has stopped in 
the case of the schooner Volunteer and cargo, and say that 
the clause repels any presumption that the libellant had 
waived any lien on the cargo for the freight, and furnished 
him with the right to detain the cargo until his claim for 
freight was satisfied. Further than this I cannot go. 

But even allowing the clause of the charter party in ques- 
tion to be a mortgage on the goods, which Ido not admit, 
it might be somewhat questionable, whether the mortgagee 
by delivering back the goods to the possession of the mort- 
gagor, after the maturity of his claim, did not invalidate his 
mortgage so far as other creditors are concerned. 

There is still one question remaining, which was not raised 
in the argument, namely, what is the extent of the libellant’s 
lien on that portion of the cargo not delivered. In other 
words, has he a lien on the portion not delivered for the whole 
freight or hire of the ship remaining unpaid, or only for such 
part of the freight as is properly chargeable to these un- 
delivered goods. I am of the opinion that he has a lien on 
the undelivered goods for the whole freight remaining un- 
paid; for a delivery of a portion of several parcels of goods 
belonging to one owner, and carried on the same voyage, 
does not defeat a lien upon the remainder for the whole 
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freight. If the freight is all consigned to the same person, 
and the master make a delivery of part of the goods to the 
consignee, he may retain the residue even against a pur- 
chaser, until payment of the freight of the whole. But if 
the goods are sold to different persons by the consignee, and 
part is deiivered, the master has not a lien on the residue so 
as to compel one purchaser to pay freight for what has been 
delivered to another purchaser; but only for what has been 
purchased by himself. (Soldergreen vs. Flight, cited in 6 
East, 622; Abbott on Shipping, 377, Note 2; Angell on 
Carriers, 5377, Note 2.) 

My judgment is, First that the lien of the libellant on the 
portion of the cargo undelivered is good to the full extent of 
the proceeds of those goods, and I accordingly decree that 
the same be paid to the libellant. Secondly, that the lien of 
the libellant on the goods was lost when the master parted 
with the possession of them, and I accordingly decree a re- 
stitution of the proceeds, arising from the sale thereof to the 
administrator of Howe. It is further decreed that the costs 
of this suit be equally divided between the libellant and res- 
pondent. 

Honolulu, January 22d, 1853. 
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APRIL TERM—1853. 


CHARLES CocRETr vs. W. H. HUBBARD. 


A conveyance of property made with the intention on the part of the 
grantee, to defeat an anticipated judgment against the grantor, is 
fraudulent and void, even if based on a valuable consideration. 


This was an action of ejectment, brought to recover pos- 
session of certain premises in Lahaina. 

It appeared in evidence, that on the 7th day of September 
last, one B. W. Whittit commenced an action of crim. con. 
against Henry Miller, of Lahaina, and recovered a judgment of 
$2,500. That execution issued on said judgment in Decem- 
ber following, a levy was made by the sheriff on the premi- 
ses in dispute; and that in January of this year, they were 
sold by the sheriff at public auction, to the defendant, now in 
possession. The plaintiff produced a deed conveying the 
premises to him, executed by Miller on the 2d day of Sep- 
tember, five days previous to the service of the writ, in con- 
sideration of the sum of six thousand dollars; and contended 
that his title was clear, honest and indisputable. 

The defendant contended that the conveyance was a fraudu- 
lent one, made without consideration, with the intention of 
defeating an anticipated judgment in the case of Whittit vs. 
Miller; and as evidence of fraud offered testimony to show, 
first, that the deed was not executed on the day of its date, 
namely, the second day of September, but on the seventh of 
September, the very day the writ was served on Miller. Sec- 
ondly, that Miller remained in possession of the premises 
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after the alleged sale, and exercised acts of ownership over 
the same. There was much evidence given in the case, from 
which it appeared that Miller remained in possession con- 
jointly with Cockett; and it also appeared that Miller was in- 
debted to Cockett at the time of the conveyance. 

Curr Justice Lee charged the jury in substance as 
follows : 

Fraud is so offensive to every principle of law, that where 
a conveyance is tainted with it, the deed cannot be permitted 
to stand. Where a man purchases property with a view of 
defeating the claims of creditors, the sale is void; for the 
purpose is iniquitous. The law will not allow one man to 
assist another in cheating a third. Therefore, if you find 
under all the facts of the case, that the conveyance from 
Miller to Cockett, was made with the intention on the part of 
Cockett to shield Miller from an anticipated judgment, it was 
fraudulent and void. 

The Court further said, that the mere fact of antedating u 
deed, is not of itself evidence of fraud; for it is no uncom- 
mon occurrence for deeds to bear date on a day different from 
that of execution. Neither is the want of a change of posses- 
sion conclusive evidence of fraud. It is not such a circum- 
stance as of itself alone would justify the Court in pronouncing 
the conveyance fraudulent; but where an absolute sale is 
made, and possession is retained by the vendor, it is strong 
evidence of fraud, and if unexplained, quite irresistible. It 
is said in this case, that possession was given to Cockett, but 
it appears that Miller for a portion of the time at least, sub- 
sequent to the conveyance, remained in possession along with 
him, and exercised the usual acts of ownership over the 
property, and if so, this joint possession can avail nothing to 
support the deed; for such a possession is mere mockery. 

It is further said, that the deed is good, inasmuch as it is 
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based on a valuable consideration; for Miller was indebted 
to Cockett at the time of the sale, and conveyed the property 
to satisfy this debt. Granting it to be true, as I have no 
doubt was the case, that Miller was indebted to Cockett, yet 
this is not sufficient; for the deed must not only be based on 
a valuable consideration, but it must be bona fide. If tainted 
with fraud, if made to shield a man from judgments—to hin- 
der, delay, or defeat creditors, it is void, even though a great 
consideration was paid. There is no doubt about the right 
of a man to prefer one creditor to another, so long as he is 
not a bankrupt, or has not committed an act of bankruptcy, 
and by making a transfer of his property to the favored one, 
defeat the other, and this, even after other creditors have 
commenced their actions, provided it be done in an open 
manner, and without any collusive object; but the law will 
not allow a creditor to make use of his demand to shield his 
debtor. It will not allow him to pretend to purchase the 
property, while in reality he is only holding it in trust for 
the benefit of the debtor. So in this case, if you find that 
Cockett, notwithstanding Miller was indebted to him, took 
this conveyance merely to shield his friend from the claim 
of Whittit, then it is fraudulent, and your verdict should be 
for the defendant. If you should find that it was a bona fide 
conveyance, then the plaintiff is entitled to a verdict with 
damages for the wrongful possession. 
The jury rendered a verdict for the defendant. 
NOTE.—See Wood vs. Stark, p. 9. 
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The expenses of entering and quitting a port of distress, to refit, and of 
discharging and reloading cargo there, and all other necessary ex- 
penses for the benefit of all concerned, are to be contributed for as a 
general average, without regard to the nature of the damage which 
made it necessary to put in for repair. 

The loss sustained by the sale of goods for the purpose of raising funds 
to defray the expenses of repairing the ship, is not to be included in a 
general average contribution, but must be borne by the ship owner 
alone. 

The wages and provisions of the master and crew from the time of bear- 
ing up for port until the ship was again ready for sea, included iu 


general average. 
AWARD. 


Wnuereas, the American bark “Philomela,” on a voyage 
from New York to Honolulu, Hawaiian Islands, with a cargo 
of flour, bread, coal, and other articles of merchandise, met 
with a severe disaster at sea, and was obliged to put into 
Monte Video, Paraguay, for repairs to enable her to proceed 
on her voyage, whereby sundry expenses and charges were 
incurred, and sacrifices made; and whereas, on the arrival of 
the said bark at Honolulu a dispute arose between the mas- 
ter and freighters of said bark as to whether the case was one 
of general average, and if so, what amount of the losses 
should be contributed for by all concerned; and whereas the 
whole matter in dispute was referred to the undersigned by 
an agreement executed by all parties on the 23d day of 
March, 1853, for a final settlement and adjustment of the 
general average losses, if any, according to the law and 
usages of this Kingdom. 

Therefore, be it known, to all whom it may concern, that 
having accepted and taken upon me the said reference, and 
having heard what hath been alleged by and on behalf of all 
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parties, and examined such witnesses on oath as were neces- 
sary and proper to give evidence touching and concerning 
the matters referred to me, and each party having produced 
before me such vouchers, papers and writings relating to the 
matters in difference as were necessary to enable me fully to 
investigate the same, I do hereby make the following deci- 
sion, award and adjustment, conformably to the law and 
usages of this Kingdom. 

I am of opinion that the injury which compelled the vessel 
to put into port, was a mere peril of the sea, arising from the 
violence of the weather, without any sacrifice for the benefit 
of all concerned, and consequently the expenses of repairing 
the vessel are not a general average loss, but must fall solely 
upon the owners of the ship, for whose benefit alone they were 
incurred. But though the repairs of the ship are a particular 
average loss, to be borne by the ship alone, yet it is-a well 
settled rule of law, that the expenses of entering and quitting 
a port of distress, to refit, and of discharging and reloading 
cargo there, and all other necessary expenses for the benefit 
of all concerned are to be contributed for as a general aver- 
age, without regard to the nature of the damage which made 
it necessary to put in for repair. This principle is carried 
to greater lengths in the United States than in England, but 
both countries and on the Continent it is well established. 
The rule applicable to such cases in the United States has 
been adopted here in the main, and it is stated by Mr. Jus- 
tice Story to be definitely settled “that whatever be the 
nature of the injury, whether arising from a voluntary sacri- 
fice, or a mere peril of the sea, the wages and provisions of 
the crew from the time of putfing away for the port, the 
expense of loading and unloading, and every other expense 
necessarily incurred during the detention, for the benefit of 
all concerned, are to come under general average.” Abbott 
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on Shipping, 6th Am. ed., 600, 701; Arnould on Insurance, 
914, Note. 

It appears that the master sold a portion of the cargo to 
raise part of the money necessary to defray the expenses of 
putting into port, making repairs, unloading, reloading, quit- 
ing port, etc.; and being satisfied from the evidence submit- 
ted to me that he exhausted all other means of raising money, 
without success, I am of the opinion that he was justified in 
making such sale, and that the loss sustained by the sale, so 
far as it was for the general benefit, is the subject of a general 
average contribution. (3 Kent's Comm., 242. 3 Mason’s R, 
255. Jiles vs. Eagle Ins. Co. and Metcalf, 140. 2 Arnould 
on Ins., 891, 892.) 

But it is a new and somewhat nice question to determine, 
whether the whole of the loss sustained by the sale of the 
goods should be contributed for in general average, or only 
such a portion of the loss as was necessary to defray the 
general average expenses. In other words, is the loss arising 
from the sale of goods to raise funds to meet the expenses of 
repairing the ship, which is a particular average loss, to be 
made good by the shipowner alone, or to be contributed for 
by all concerned. It is clear that the loss resulting from a 
sale of so much of the cargo as was necessary to defray the 
expenses of entering port, unloading, reloading, and all other 
expenses clearly within the range of general average losses, 
should be contributed for by all, and the same may be said 
where the goods are sold to raise the means of getting sails, 
masts, cables, &c., which had been sacrificed for the general 
benefit; but where, as in this case, a portion of the goods 
were sold to repair a particular average loss, it becomes a 
question of no little doubt. It is said by the counsel for the 
shipowner, that it is as much for the general benofit that the 
ship should be repaired, as that she should enter port and 
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quit it again, and that consequently the loss arising from a 
sale of the goods to defray the expenses of the former, estab- 
lishes as good a claim to general average as the loss from a 
sale to meet the latter. That the object is to put the ship 
in a condition to take on the cargo, and the loss from the 
sale is a sacrifice for the good of all concerned. It is re- 
sorted to not for the benefit of the ship alone, but for the 
joint benefit of both ship and cargo, and should be treated 
just as though the goods had been jettisoned. But to my 
mind the distinction between the loss on goods sold to meet 
general average expenses, and the loss on those sold to 
defray particular average expenses seems obvious. The ex- 
pense of raising funds should fall on those liable to make re- 
imbursement, so far as the funds are raised on their account, 
but no farther. The expense of the repairs themselves not 
being the subject of general average contribution, it seems 
clear to me that the loss on goods sold to defray that ex- 
pense should follow the principal, and should not be included 
under the head of general average items. 

The owner of the ship is bound to keep his vessel in a 
navigable state, and consequently to repair at his own cost 
all damages accidentally done to her in the course of her 
voyage. And if the captain being unable to raise the means 
of refitting her, is compelled to force a loan from the owners 
of the goods by a sale of their property, the ship owner 
alone should make good the loss so occasioned. The pro- 
portion of the loss arising from the sale chargeable to re- 
pairs, is just so much added to the cost of those repairs, and 
should be borne by the party liable to make them. In other 
words the loss sustained by raising funds to make the 
repairs, whether it be by a sale of goods, exchange, or on a 
bottomry bond, is only a part of the expense of those repairs. 
The rule of the English authorities on this subject, seems to 


HAWAIIAN REPORTS, 1853. 181 


The “Philomela.” 


me to be the sound one, namely, 1. “That where goods are 
sold by the captain in order to raise funds for repairing par- 
ticular average losses, or for defraying the ordinary expenses 
of navigation, the loss arising from their sale must be made 
good by the ship owner alone, who must in such case pay 
the merchant the price which the goods would have fetched 
at their place of destination, deducting therefrom the freight 
which would have been due for their conveyance. 2. Where 
on the other hand, they are sold for the purpose of defraying 
expenses or repairing losses, which are themselves of the 
nature of general average, the loss arising from their sale 
gives a claim to a general average contribution.“ (2 Arnould 
on Insurance, 891, 893, 906, 909.) 

It is claimed that the wages and provisions of the crew 
from the time of bearing up for port until she was ready for 
sea again, should be contributed for in general average; and 
to this claim it is objected that if the wages and provisions 
are a proper subject for general average contribution, they 
cannot be allowed during the detention of the vessel while 
undergoing repairs. 

It has been distinctly settled in England that the expense 
of wages and provisions during a delay, and going out of the 
course of the voyage to refit, are not to be contributed for 
in general average; but the American doctrine, which, on this 
point, has been fully adopted here, classes such expenses 
among general average losses, and settles the question con- 
clusively in favor of the claim. (Abbott on Shipping, 498, 
Note; 4 Phillips on Ins., 119, 120; Padelford vs. Boardman, 
4 Mass., 548; Potter vs. Ocean Ins. Co., 3 Sumner, 27; 2 
Arnould on Ins., 911, Note 1; Peters vs. Warren Ins. Co., 3 
Sumner, 400.) 

There is also a claim filed for the captain’s wages and 
board, which is objected to, on the ground that, even allow- 
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ing the wages and provisions of the crew to be a proper sub- 
ject of contribution in general average, yet the captain not 
being one of the crew, his wages and provisions are not within 
the rule. Upon what principle the wages and board of the 
captain while the vessel is undergoing repairs are to be ex- 
cluded from general average, while the wages and provisions 
of the crew are allowed, it is not easy for me to perceive. 
The services of the captain are of the highest importance to 
all concerned, and upon principle I think they should be con- 
tributed for as much as the wages and provisions of the 
crew. In the case of the American bark Globe, settled in 
the Court of Oahu in 1844, the charge for services of the 
captain was allowed as an item of general average, and it was 
stated as one of the rules governing that Court in adjusting 
cases of general average, that when a vessel puts into port in 
distress, the master’s board while the vessel is undergoing 
répairs should be the subject of general average. In the 
case of Potter vs. Ocean Ins. Co., 3 Sumner, 27, the wages 
and provisions of the captain were allowed in general aver- 
age, and also in the case of Bixby vs. Franklin Ins. Co., 3 
Sumner, 46, in Note; and I know of no American decision to 
the contrary. 
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AMOUNT OF LOSSES TO BE CONTRIBUTED FOR IN GENERAL 


AVERAGE. 


To cash paid for Stamps at the Custom House to open 


and close Register..........ssessessssnosesesoseeenos s 2400 
Escribano’s fees, do. do. do . 16 00 
Tonnage and Guard money . 226 02 
Hospital moneũaꝛaͤa UU U“ 8 00 
Bill of Healtgananꝙwꝑ UPUPUL . ceeeneneees 5 08} 
Pilotage in, removing twice, and out.. 22 04 
Surveyor’s bill, (see vouchers from 9 to 18)............ 78 064 
James Brown’s bill, coopering water and other casks 

injured in discharging, (voucher No. 14)............. 9 02 


Hector Garcia’s bill for lighterage, (voucher No. 16)... 65 08 
Jose de la Harty’s bill for storage and labor, (voucher 


No. 1). é 81 014 
Custom House, storage on cargo, ha, re-shipped, . 

(voucher No. 18 7). 106 04 
Unloading coal, bread and other cargo, included in 

voucher No. 2uüuUb0 I q . 285 02 
United States Consul’s bill, (voucher No. 26) 181 064 
Boat hire in taking off Surveyors, & qỹ · 9 00 
Commissions paid Southgate & Co. for disbursements 

on the above items, at 5 per cent. 58 044 

$1119 071 
Equal to Spanish dollars 


Wages from Oct. 20th, the time of bearing up for 
Monte Video, until the time of departure, Dec. 27th, 
2 months, 7 days: 


Captain, at $75 per mont nn 8167 50 
Mate 8888 78 17 
2d mate, W. C. Cowles, 22, 26 days. 19 06 
Steward, J. Sampson, 20, 12 discharged 8 00 
Seaman, R. Robertson, 11, 11 ee 4 0⁴ 
s M. Boldas, 11, 11 “ EEE 4 04 
“ E. Baker, 11, 11 “ e 4 04 
N John Moody, 11, 2 months 7 days 24 57 


„ W. Shute, 6, ͤ % “i ceeeeee 18 40 


$988 25 


821 82 
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The following men were shipped in Monte Video: 


2d Mate J. Grady, $20, 1 mont... $ 20 00 
Seaman, J. Smith, 14, 1 montꝶ nn. 14 00 
„C. Robinson, 14, 14 days eee 6 53 
A4. Perry, I sarasota cw eee ees 6 58 
“ A. Williams, 15 7 0⁰ 
Steward, G. Green, 20 dee e aniversary bse ose 9 33 
Seaman, J. Brown, 14, 1 eee ees 8 40 
ae J. Morgan, 14,19 ˙ cece eee ee ee 8 88 
e E. Maulder, 14, 12ꝝ22ꝙ2 .... 5 60. 
„ J. Watson, 14, 1 6 07 
PROVISIONS. 
Captain’s board as per voucher No. 15, 50 days........ $ 75 00 
Mate’s board, 2 months and 7 days at 50000 33 50 
Board of Seamen for 888 days, at 25. ꝗ 95 75 


Loss ON Goops SOLD. 
859 tons coal, worth in Honolulu 825 per 


ton, less freight, no duties paid.......... 83590 53 
Do. do. do. sold in Monte Video for 1385 88 2205 15 
30 casks flour, 111} bbls. net value in Ho- 
nolulu, less freight and duties 81990 82 
Do. sold in Monte Video foo r 633 60 1357 22 
83562 37 


7779 lbs. bread belonging to H. T. Fitch, net 
value in Honolulu, less freight, & 8588 45 
6677 Ibs. bread, belonging to A. G. Benson, net 


value in Honolulu, less freight ꝗ . 500 80 
$1084 25 
Do. sold in Monte Video for 361 13 723 12 


6750 gals. casks, containing flour and bread, net 
value in Honolulu, less duties, no freight paid$529 88 
Do. sold in Monte Video with bread and flour 


and realizedl . e eee eeeee 00 00 529 88 

Total!!! ed EEI He 84815 37 
Proportion of loss by sale of goods to be borne 
by general average. 


Costs of adjusting this average and 4 copies 


92 29 


204 25 


$3140 50 


150 00 


Totaal... us 8 4842 11 
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VALUE OF ARTICLES TO CONTRIBUTE. 
686 19-20 tons coal, belonging to Howland & Aspinwall, net 


value in Honoluluʒuxꝛ˙PPỹ 4 $ 6871 00 
114 casks bread, belonging to A. G. Benson, containing 40,118 lbs. 
net value in Honolulu: . 2961 80 
124 casks bread, consigned to H. T. Fitch, containing 56, 217 Ibs. 
net value in HonoluluůuuwuuU U .. 4216 49 
30 casks flour, consigned to H. T. Fitch, containing 1114 bbls., 
net value in Honoluluuᷣuuwwwdwdwd UU ꝓ l... . 1990 82 
27,167 gals. casks, containing H. T. Fitch's bread and flour, net 
value in Honolulu 2182 61 
Goods of T. K. Park, net value in-Honolulu.................4.- 1928 40 
Goods of S. P. Ford, net value in Honolulu..................-- 281 50 
Goods of S. C. Damon, net value in Honolulu.................. 250 00 
Goods of A. J. Cartwright, net value in Honolulu 80 00 
Goods of A. B. Howe, net value in Honolulovosovdꝛ . . 180 00 
Value of the ship, deducting wear and tear, ee... . 18000 00 
Clear freight, deducting wages............. See e ee 5649 72 
844442 84 
Total of general average losses S ö·ꝗ 9 04842 11 
Total of contributory val. q ͥ oo. 44442 84 
THEREFORE. 
686 19-20 tons of coals belonging to Howland and Aspinwall, 
Contribute. A E ES 8 748 60 
114 casks bread belonging to A. G. Benson............-...0005 . 822 70 
124 casks bread consigned to H. T. Fitch............cceceeeceee 459 88 
80 casks flour consigned to H. T. Fitch............ cc eceeeeeeees 216 75 
27,167 gals. casks consigned to H. T. Fitch...........esseeeeeee 282 40 
Goods belonging to T. K. Park. . 210 20 
Goods belonging to S. P. Forluꝶeu.u w 80 70 
Goods belonging to S. C. Damoũenun n 27 25 
Goods belonging to A. J. Cartwright. N 3 25 
Goods belonging to A. B. Ho wW wwe e Siena 14 17 
The ship contributes . SETET kovera 1981 60 
Clear freight.........esse sressssseerereo e e sites daca 615 76 
DPO ↄ 8 4842 11 


WILLIAM L. LEE. 
Nork.—The above award was published in the Polynesian of May 21, 
1853. 
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JULY TERM—1853. 


Assona vs. SHOUGHING. 


One partner has no right to apply the partnership property to the pay- 
mént of his own debts, without the consent of the other partners. 


This was an action on a promissory note for $1,100. The 
defense set up was fraud. Verdict for defendant. 

In the trial of the above cause the question arose as to 
the right of one partner to apply the partnership funds, 
effects or property, to the payment of his own private debts. 

CHEF Justice Lee charged the jury that one partner had 
no right, as a general rule, to pay his debts with partnership 
property, because it was going beyond the scope of the part- 
nership business—it was a misapplication of the partnership 
effects, which no member of the firm could make without the 
consent of all the other members; and in such cases the 
creditors dealing with the partner, and knowing the circum- 
stances, will be deemed to act mala fide—in fraud of the 
partnership, and the transaction will be treated as a nullity. 

Mr. Montgomery for plaintiff. 

Mr. Bates for defendant. 
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DECISION OF CHIEF JUSTICE LEE.—IN ADMIRALTY. 


THOMAS SPENCER vs. WM. BAILEY AND Grords S. GILBERT. 
Morton to Dismiss Tax NUTT. 


The Court declared the meaning of the 84th Article of the Constitution, 
which extends the judicial power to all cases of admiralty and mari- 
time juriediction;” and of Sec. 2, of the Act relating to the Judiciary 
Department, approved May 26, 1858. 

The jurisdiction of Admiralty Courts is not confined to cases where a 
maritime lien exists. 

The attachment of property in an admiralty suit, is not governed by 
Secs. 6, 7 and 8, pp. 14 and 15 of Vol. 2, Stat. Laws, relating to Police 
Courts, 

Nor does Sec. 8, p. 40 of Vol. 2, Statute Laws, apply to suite in ad- 
miralty. 


The first point raised by the learned counsel for the 
defendants is, that this Court has no jurisdiction in the case, 
on the ground that it belongs to the common law, rather than 
to the admiralty side of the Court, and they contend that 
there can be no admiralty jurisdiction except in cases of a 
maritime lien. The supplies, say they, for which this suit is 
instituted, were furnished not to the “Nile,” the vessel 
attached, but to the “ Walter Claxton,” and though the juris- 
diction would be good and complete were the “Walter 
Claxton” proceeded against, yet it cannot hold against the 
“Nile,” even granting that she has the same owners and cap- 
tain. Now, clearly the plaintiff had no lien on the “Nile” 
for supplies furnished to the “Walter Claxton,” and if the 
proposition of the learned counsel be true, that there can be 
no admiralty jurisdiction unless in cases of a maritime lien, 
then his point is made good, and the plaintiff must seek his 
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remedy somewhere else. But let us examine this matter. 
The eighty-fourth Article of the Constitution of the Ha- 
waiian Islands declares that the judicial power shall extend 
“to all cases of admiralty and maritime jurisdiction,” and 
Section 2, of the Act relating to the Judiciary Department, 
passed on the 3rd of December, 1852, confers upon this 
Court jurisdiction “in all admiralty and maritime cases; 
and which jurisdiction is precisely the same as that exist- 
ing in the Admiralty Courts of the United States. (Consti- 
tution of the United States, Article 3, Sec. 2.) It only re- 
mains then, for us to determine what are cases of “ admiralty 
and maritime jurisdiction” under the practice of the Courts 
of the United States, which practice has been mainly derived 
from that of England, and if that class of cases extends to 
the one now under consideration, then it will be conceded 
that we have jurisdiction. If not, and if it shall be found 
confined to cases of maritime lien only, as the defendants’ 
counsel contend, then the suit must be dismissed. 

What is the true interpretation of that clause of the Con- 
stitution, all cases of admiralty and maritime jurisdiction?” I 
cannot better answer this question, than by giving the lang- 
uage of the distinguished Judge Story in that most luminous 
of all cases, relating to the subject of admiralty jurisdiction. 
De Lovio vs. Boit et al., 2 Gallison’s Rep. 435: “If we 
examine the etymology, or received use, of the words ‘admi- 
ralty’ and ‘maritime jurisdiction,’ we shall find that they 
include jurisdiction of all things done upon and relating to 
the sea, or, in other words, all transactions and proceedings 
relative to commerce and navigation, and to damages and 
injuries upon the sea. In all the great maritime nations of 
Europe, the terms ‘admiralty jurisdiction, are uniformly 
applied to the Courts exercising jurisdiction over maritime 
contracts and concerns.” 
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The admiralty is of very high, if not of immemorial anti- 
quity, and though the full nature and extent of its jurisdiction 
is somewhat involved in obscurity, in common with the Courts 
of common law, yet there can be little doubt that the admi- 
ralty and maritime Courts of England, France, Holland, Spain 
and all other European States had one common model; and 
that their jurisdiction included the same subjects, as the 
Consular Courts of the Mediterranean. These Courts are 
described in the Consolato del Mare as having jurisdiction “ of 
all controversies respecting freight; of damages to goods 
shipped; of the wages of the mariners; of the partitions of 
ships by public sale ; of jettison ; of commissions or bailments 
to masters and mariners; of debts contracted by the master 
for the use and necessities of his ship; of agreements made 
by the master with merchants, or by merchants with the 
master; of goods found on the high seas or on the shore; of 
the armament or equipment of ships, gallies or other vessels ; 
and generally of all other contracts declared in the customs 
of the sea.” (2 Brown’s Admiralty, 30; 2 Gallison’s Rep. 401.) 

After a lengthy and most satisfactory examination of the 
nature and extent of admiralty jurisdiction from the most 
ancient times, the learned Judge Story, in the case of De 
Lovio vs. Boit et al., comes to the following conclusion: “On 
the whole, I am, without the slightest hesitation, ready to 
pronounce, that the delegation of cognizance of ‘all civil 
cases of admiralty and maritime jurisdiction’ to the Courts 
of the United States comprehends all maritime contracts, 
torts and injuries. The latter branch is necessarily bounded 
by locality; the former extends over all contracts (whereso- 
ever they may be made or executed, or whatsoever may be 
the form of the stipulations), which relate to the navigation, 
business or commerce of the sea.” 

“The next inquiry, is what are properly to be deemed 
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‘maritime contracts.’ Happily in this particular there is 
little room for controversy. All civilians and jurists agree, 
that in this appellation are included, among other things, 
charter parties, affreightments, marine hypothecations, con- 
tracts for maritime service in the building, repairing, supply- 
ing and navigating ships; contracts between part owners of 
ships; contracts and guasi contracts respecting averages, con- 
tributions and jettisons, and, what is more material to our 
present purpose, policies of insurance.” 

I can discover nothing in all the books confining the juris- 
diction of Admiralty Courts to cases where a maritime len 
exists, and there is not the slightest doubt in my mind that 
the contract involved in this case is a maritime contract, and 
properly within the jurisdiction of this Court. (Vide 3 Story’s 
Com. of the Constitution, 527, 532; Conkling’s Admiralty 
Jurisdiction and Practice, 8, 14, 50 to 55, and authorities 
there cited; also, the case of Fessenden vs. the cargo of the 
ship Charles, decided in this Court Jan. 22, 1853, and pub- 
lished in the Polynesian of Feb. 5, 1853.) 

But say the learned counsel, granting the Court has juris- 
diction, we contend that the plaintiff has no right to issue an 
attachment against our property, unless he complies with the 
provisions of the statute in cases of attachment issuing from 
the Courts of the District Justices. He must not only give 
us a bond to save us harmless from all damages, but he must 
make an affidavit of certain facts provided in the statute; 
which he has not done, and hence the suit should be dis- 
missed. 

If this case was of a like nature with those referred to in 
the statute, or the process the same as that contemplated in 
Sections 6, 7 and 8, pp. 14, 15, of the 2d volume of the 
Statutes, then the argument to dismiss this suit for noncon- 
formity therewith might have weight; but it is totally dif- 
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ferent. The cases therein referred to have no relation what- 
ever to the Court of Admiralty, whose rules, process and 
practice are entirely of another nature, and it would be as 
reasonable to object to the seizure of a vessel on a libel, for 
any cause whatever, unless made in conformity with that 
statute, as to object to the process in the present instance. 
"Tis true, the process is new in this Kingdom, and one with 
which the learned counsel say they are unacquainted, but it 
is not new in the United States, to which country the 
defendants belong, nor other great maritime countries; and 
it seems to me a just and reasonable process, well approved 
by the Admiralty Courts of older and wiser nations than this, 
and safe to adopt here. It is an admiralty process known in 
the United States as a “Warrant to arrest the person of the 
defendant ; with a clause, if he cannot be found, to attach his 


goods and chattels,” &c. (Vide Conkling’s Admiralty Juris- 


diction and Practice, 478 et seg.; Mauro vs. Almeida, 10 
Wheaton’s Rep., 473.) It is considered a most salutary pro- 
ceeding in the United States, and one of great utility to com- 
merce. Our admiralty practice has not been prescribed by 
our statutes, except to a limited extent in a very few in- 
stances, and, where it is not prescribed, our Courts aro left 
free to adopt so much of that of England; France, the United 
States, and other maritime countries, as they may think wise, 
just, and best adapted to the circumstances of this country. 
The only question to my mind is, is it wise, is it just, is it 
safe to adopt the practice of the United States in this in- 
stance? I think it is. But, say the learned counsel, there 
can be no lien on the “Nile” for supplies furnished the 
“Walter Claxton,” though she has the same captain and 
owners, and will you then hold the “Nile” responsible for 
those supplies? Very true, there is no lien on the “Nile” 
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for those supplies, and Spencer could not hold a plank of 
her on any such ground; but no such lien is contended for, 
and none sought to be enforced in the present suit. But 
what is claimed is this, if a party sends a ship here for sup- 
plies, which are furnished her, then refuses to pay for those 
supplies, and keeps himself and ship out of the jurisdiction of 
this Kingdom, the party furnishing such supplies, provided 
they are necessary, may obtain a process, like the one issued 
in this case, to compel the appearance of the owner of the 
ship, and, in case he cannot be found, to seize any other ship 
or property beloaging to the same owner, within the juris- 
diction of this Court, and hold the same until his debt shall 
be satisfied, or the payment thereof secured, in case it shall 
be found just. This process is legal and equitable, and can- 
not be otherwise than safe to the ship owner, especially where, 
as in this instance, good and ample security is given by the 
plaintiff to pay all damages in case he fails to make good his 
demand. The learned counsel seem to misapprehend the 
nature of this proceeding altogether, and treat it as a process 
in rem against the “Nile,” while in fact it is no such thing, 
but a process in personam against the owners of the “ Walter 
Claxton,” under which the “Nile” is taken just like any other 
property, in the absence of the owners, and held as a security 
for the plaintiff's debt. It is no hardship upon the defend- 
ants, for if they wish to release their property, all they have 
to do is to give a bond or stipulation with sufficient sureties 
to pay the amount that may be found justly due to the plain- 
tiff under his maritime contract. 

But there is a third and last ground on which it is claimed 
this suit should be dismissed, namely, for informality of ser- 
vice. It is said the service has not been in accordance with 
Section 3, p. 40, 2d vol. Stat. Laws, which requires that in 
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case the defendant cannot be found a copy of the petition, 
process, and other papers should be left “with some agent 
or person transacting the business of the defendant,” &. 
To this it was answered that a copy was served on the coun- 
sel of the defendant, and that, in any event, the appearance 
of the defendants by their counsel cures any informality of 
service, and it is now too late to raise any objection to that 
service. But it is unnecessary for me to discuss the ques- 
tion whether the service has been in accordance with the 
statute referred to, and whether, if not, it has been cured by 
the appearance of defendants’ counsel; for the process and 
service contemplated in that statute are not at all applicable 
to this case, and consequently can have no bearing upon it. 
Neither is this process named and its service prescribed in 
Section 20, p. 46, of the Act to organize the Judiciary, 2d 
vol. Stat. Laws, which the learned counsel for defendants 
contend requires that a copy of the petition should be left 
on the “Nile.” It is not a process “issued in any such 
case” as is defined in said section of the statute. The “Nile” 


is not attached for any “maritime lien or liability” attaching - 


to that particular vessel, but is seized like any other property 
of the defendants, under a process in personam. In my opin- 
ion, the Marshal having published in the Polynesian news- 
paper the substance of the libel, the process issued, and the 
return thereon, with a notice to all persons interested, to 
show cause if any they have why the prayer of the libellant 
should not be granted, and having also affixed a copy of the 
same to the mainmast of the ship, agreeably with the order 
of the Court, the service has been complete, good, and fair 
to all parties. 

The great and paramount object in Courts of Admiralty, 
as it should be in all Courts, is prompt, speedy and substan- 
tial justice to all parties, in every case, without regard to 
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nice technicalities, and I see no reason, thus far, why the 
plaintiff’s suit should be dismissed. 

Mr. Bates proctor for complainant. 

Mr. Blair and Mr. Harris proctors for defendants. 


DECISION OF CHIEF JUSTICE LEE—IN ADMIRALTY. 


CHARLES LE Bon et al. vs. SHIP YOUNG AMERICA. 


Before issuing process to attach the ship on a libel for seamen’s wages, 
the Court summoned the master to appear and show cause against it. 


The complainants filed their libel for wages alleged to be 
due them for services on board of the “Young America,” on 
her recent passage from San Francisco to Honolulu; but 
before issuing process against the ship, the Court, desirous 
of avoiding vexatious or unnecessary litigation, summoned 
the master of the “Young America” to appear before the 
Chief Justice and show cause why the prayer of the com- 
plainants for such process should not be granted. 

Before proceeding to the decision of the case, allow me to 
say that I feel the responsibility resting upon me in this 
class of cases to be a very weighty one; for while I am bound 
to protect the mariner, who is a special favorite with Courts 
of Admiralty, in all his just rights, a due regard for the wel- 
fare of commerce, and, I may add, for the sailor himself, who 
is “proverbial for his rashness and proneness to error, when 
on shore,” requires me to take every measure in my power to 
prevent unnecessary litigation. 
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Before issuing the process prayed for, I must be satisfied 
that the wages claimed are probably really owing, and are 
unjustifiably withheld. Now what are the facts of the case. 
It is agreed by both parties that the complainants were ship- 
ped “by the run,” for a voyage from San Francisco to Hono- 
lulu, for which they were to receive the sum of fifty dollars 
each. The voyage has been performed, and the only differ- 
ence between the parties is, that while one side alleges the 
wages to have been paid, the others say they have never 
received a farthing. Captain Babcock testifies that he paid 
the shipping master in San Francisco their wages in full, it 
being the custom of that port that wages “by the run” 
should always be paid in advance; and that the complainants 
were called into the cabin of the ship, previously to her sail- 
ing, and then and there acknowledged to having received 
their pay from the shipping master. This evidence is corro- 
borated by that of Christopher Gill, the first mate, and 
Joseph Harley, the steward,—the latter being present during 
the whole interview. On the contrary, the complainants 
testify that they were stolen from a French ship, just arrived 
in San Francisco, and were taken on board the “Young 
America,” in the night, by the shipping agent, who promised 
them fifty dollars each for the run, and told them they should 
be paid when the sails were furled in Honolulu. They fur- 
ther testify that they cannot write their names, and never 
saw or signed any shipping articles, and have never received 
any wages. They are Frenchmen, understanding very little 
English, and when they were called to the cabin, as testified 
by the captain, they state that they supposed it was simply 
to answer to their names, which they did, and then passed 
immediately forward to their work. 

After a careful examination of the evidence, I am satisfied 
that the master of the “Young America” did pay the ship- 
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ping master in San Francisco the wages of the complainants, 
as stated by him, and hence I cannot issue the process 
prayed for. But, say the complainants, the shipping articles 
don’t show that we have been paid, and how, with them be- 
fore you, can you come to such à conclusion? The shipping 
articles, I answer, are entirely unworthy of serious consider- 
ation in this case, when compared with the evidence of the 
master and others; for they are nothing but a loose, informal 
piece of paper, bearing no date, and according to the evidence 
of both parties, false in more respects than one. The articles 
show that the complainants are shipped by the month, while 
according to the evidence of both master and mariners, they 
shipped “by the run.” In my opinion, the shipping master 
who evidently drew up this loose, hasty paper, intended to 
place the “$50,” set opposite the names of the respective 
complainants, in the column of “advance wages;” but by 
mistake placed it in the next column of “wages per month,” 
and hence arises the error. 

But, notwithstanding I believe the captain has paid the 
shipping master all the wages of the complainants, still, I do 
not believe that the seamen ever received a cent of that 
money. At first I thought they were in debt to a boarding 
master, who was present in the cabin when they were called 
below, and that his bill had swallowed up their wages, 
but it seems the complainants were stolen by the shipping 
master from a French ship, just arrived, and transferred to 
the “Young America,” without ever having been ashore in 
San Francisco, and in that case, there could have been no 
bills against them. What I do believe is this—that the 
shipping master, though he received the wages from Capt. 
Babcock, never paid them to the men; and when they were 
called into the cabin and nodded their heads, as Harley says, 
to the question put to them by the shipping master, they 
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supposed that they merely answered to their names; for evi- 
dently they understood next to nothing of the English lan- 
guage. I believe that the complainants in their anxiety to 
escape from the French ship, in order to better themselves, 
as they say, in the “Young America,” surrendered them- 
selves into the hands of an unscrupulous agent, who, taking 
advantage of their ignorance, has cheated them out of their 
money, and perhaps left them without a remedy, unless as 
against him. 

But, after all, I may be mistaken; and although I cannot 
conscientiously grant a process against the vessel, the com- 
plainants may still sue the captain for their wages; and tak- 
ing into consideration the reasons there are to believe that 
the complainants have not been paid by the shipping master, 
as well as to avoid the expense, inconvenience and vexation 
of further litigation, I would advise the master to present the 
complainants ten or fifteen dollars each. It seems to me 
equity requires that they should not be turned away pen- 
niless. 

Mr. Blair, proctor for complainants. 

Mr. Bates, proctor for defendant. 

The master gave the complainants $10 each, agreeably with 
the advice of the Court. 

Honolulu, December 12, 1853. 
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JANUARY TERM—1854. 


Przrce HEGARTT vs. B. F. Snow. 


The law of sales implies a warranty that the article purchased is mer- 
chantable, that is, that it possesses some value—that it is fit for some 
purpose, and can be sold at some price. Secondly, the law implies a 
warranty that the article is reasonably fit for the use for which it is 
known to be intended. 

The law implies a warranty that goods are merchantable in all cases 
where, from their nature or situation at the time of sale, an examin- 
ation of them is impossible. 

But where the buyer can examine the goods if he choose, and espe- 
cially where he does so, he must take the consequences, if through care- 
lessness or negligence, he omit to make a thorough examination. The 
law will not protect the buyer in such cases, where the seller has not 
undertaken to furnish an article of a particular kind or quality, and has 
done nothing to mislead the buyer. 

The law makes a distinction between the sale of provisions in small 
quantities for domestic use and consumption, and the sale of large 
quantities of provisions as merchandise. 

Where the contract has been executed, and the goods paid for, the vendee 
has no right, in the absence of fraud, to return them upon their fail- 
ure to correspond to the warranty, but must sue upon the warranty, 
and he can recover the difference between the price paid and the ac- 
tual worth of the goods. 


This was an action brought by the plaintiff to recover the 
price of 150 bbls. of rye flour, purchased by the plaintiff of 
the defendant in December, 1852, for exportation to San 
Francisco, together with all damages resulting to the plain- 
tiff from his inability to sell the flour on account of its sour- 
ness. The ground of the action was an alleged violation of a 
warranty on the part of the defendant that the flour was 
sweet and in marketable condition. 
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The facts as they appeared in evidence were, that the flour 
was purchased without any express warranty as to its 
quality, at $14 per bbl, and that, at the time of the pur- 
chase, it was not open to inspection, but in the hold of the 
bark Aucland, lying at the wharf in Honolulu. That sub- 
sequently it was rolled out on the wharf and delivered to 
Hegarty’s agent, who, discovering that some of the barrels 
were stained and in bad condition, refused to accept them, 
and they were rolled aside. Snow found fault at the rejection 
of these stained barrels, and said that their discoloration 
outside was no evidence that the flour was bad inside, where- 
upon the agent consulted with Hegarty, after which he pro- 
cured a flour trier and examined the barrels. The agent 
testified that he thought the flour upon taste and smell to be 
sour, and so informed Hegarty, but Snow thought it was not, 
and Hegarty subsequently accepted part of the stained bar- 
rels, though not all. The flour was shipped to San Fran- 
cisco with lumber and other cargo, and on its arrival there 
was found to be sour, and nearly, if not quite unsaleable. 
The plaintiff brought the flour back to Honolulu and offered 
to return it to the defendant, who declined receiving it, upon 
which the plaintiff stored it in the Custom House, and 
brought this action, not only to recover back the money he 
had paid for the flour, but the freight on the same to and 
from San Francisco, together with storage and all other ex- 
penses consequent upon the purchase. 

The case was conducted and argued with marked ability by 
Messrs. Montgomery and Blair for the plaintiff, and by Mr. 
Bates for the defendant, the former contending that there 
was an implied warranty in the sale, that the flour was sweet, 
and suitable for exportation to San Francisco, the purpose 
for which it was bought, and that the doctrine of caveat 
emptor did not apply to the plaintiff in this case, inasmuch as 
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the flour was not open to inspection at the time of the pur- 
chase, but lying in the hold of the bark “Auckland.” The 
counsel for the defendant argued on the contrary, that, in 
the absence of any express warranty or deception on the 
part of the defendant, no implied warranty could be raised as 
to the quality and condition of the flour; and that the doc- 
trine of caveat emptor did apply in this case, as the plaintiff 
had the opportunity of inspecting the flour on its delivery, 
and actually did inspect such barrels as he thought unsound, 
and also rejected some. 

Cnr Justice Luk charged the jury in substance as follows, 
viz: 
This case, gentlemen of the jury, is an interesting one, and 
no more interesting than important, involving as it does, 
serious questions of law, affecting the every day commerce 
and business of the islands; and which, hitherto, have never 
been fully discussed and ‘settled in this Court. We are 
called upon in this case to establish rules for the gov- 
ernment of our merchants and others in all their sales and 
purchases. How important then, that while we are free and 
unembarrassed by former decisions and precedents, we should 
establish sound rules—rules which shall have a firm founda- 
tion in reason, justice and equity, and such as shall promote 
fair dealing, good morals, the highest honor and the public 
weal. Instead of adopting the harsh old doctrine of caveat 
emptor, or, buyer beware, which requires the vendee to be 
constantly on his guard against the gross representations, 
the deceitful praises and cunning lures of the vendor, we 
should lay down such rules as will check fraud of every kind, 
protect the ignorant, and teach the vendor that in all the 
representations made by him as an inducement to the sale of 
his goods, he should tell the truth, the whole truth, and 
nothing but the truth. Such rules as will require of both 
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vendor and vendee not only good faith, but the most scrupu- 
lous good faith; not only honesty, but the most exalted 
honesty, or, as that great and good jurist Judge Story has 
expressed it, uberrima fides in all that relates to the sale and 
purchase. The maxim of caveat emptor, or that the pur- 
chaser buys at his own risk, unless the seller gives an ex- 
press warranty, which is contended for on the authority of 
the leading case of Chandelor vs. Lopus, and the long line of 
cases which followed that precedent, can no longer be said to 
hold that empire over the law of sales, which it formerly 
did; for the modern decisions on this subject have so 
trenched upon the doctrine as to reduce it to a mere shadow. 

I do not consider the case of Chandelor vs. Lopus good 
authority for the purpose for which it is cited; for it was de- 
cided on the pleadings of the case, and not on its merits. 
The old common law rule of caveat emptor, says Story on 
Sales, has been losing ground, and the law has been tending 
towards the doctrine of the Roman law, which is its antipode 
—caveat venditor, or, beware seller—until it now occupies a 
middle ground between the two, by requiring the strictest 
good faith on the part of the seller in all that he says and 
does, and throwing on the buyer the responsibility for any 
foolish: mistake, or wrong conclusions, which may result from 
his trusting to his own judgment. 

It is not contended, in this case that there was any ex- 
press warranty of the quality of the flour, but it is said the 
law implies one. It is true that the law does imply a war- 
ranty in some cases; for example, it implies a warranty that 
the article purchased is merchantable, that is, that it pos- 
sesses some value—that it is fit for some purpose, and can 
be sold at some price. Secondly, it implies a warranty that 
it is reasonably fit for the use for which it is known to be in- 
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tended; that is, if a man sells an article for a particular 
purpose, he thereby warrants it fit for that purpose. 

But lest I should be misunderstood, or state this doctrine 
of implied warranty too strongly, let me illustrate my idea 
by examples. The law will imply a warranty that goods are 
merchantable in all cases where, from their nature or situa- 
tion at the time of the sale, an examination of them was 
impossible. Thus, if goods be at sea, or stowed in the hold 
of a ship, as in this case, or in a storehouse, so that only the 
surface can be seen; or if they be in bales, so that an exam- 
ination of the centre cannot be made without tearing each 
bale to pieces, the seller will be understood to warrant them 
to be merchantable, and of the quality demanded and expected 
by the buyer. He cannot, says Lord Ellenborough in the 
case of Gardner vs. Gray, without a warranty, insist that the 
article shall be of any particular quality or degree of fineness ; 
but the intention of both parties must be taken to be, that it 
shall be saleable in the market under the denomination men- 
tioned in the contract between them. But where a man can 
examine the goods if he choose, and especially where he does 
examine them, as it is said Hegarty did in this case, he must 
take the consequences, if through carelessness or negligence 
he omit to make a thorough examination. The law will not 
protect a man from the consequences of his own carelessness 
in such cases, where the seller has not undertaken to furnish 
an article of a particular kind or quality, and has done noth- 
ing to mislead the buyer. This, if I mistake not, is the lang- 
uage of all modern writers and judges, on the law of sales. 

But, say the learned counsel for the plaintiff, this is a sale 
of provisions, and whatever may be the law in reference to 
other goods, in the sale of provisions there is always an im- 
plied warranty that they are sound and wholesome. It is 
true that an implied warranty of soundness is raised in the 
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sale of provisions, on the ground that such a warranty is 
necessary for the preservation of health and life. But a dis- 
tinction has been made between the sale of provisions in 
small quantities for domestic use and consumption, and the 
case of a sale of large quantities of provisions, as merchandise, 
for exportation. For example, if a man should step into one 
of our stores and order a barrel of flour to be sent up to his 
house, for family use, there would be an implied warranty 
that it was sweet and wholesome; but if he should ask for 
flour, and buy a hundred barrels, without a single question 
as to its condition and quality, the flour being open to his 
inspection, and he relying solely on his own judgment, the 
case would be far different. In the latter case he has bought 
the flour in the same manner as he would any other merchan- 
dise, and in the absence of any misrepresentation or act on 
the part of the seller, calculated to mislead him, he must be 
supposed to have taken the risk of the sweetness of the flour 
upon himself. 

But even granting, says the defendant, all that the plaintiff 
contends for—that the flour was in the hold of the ship and 
could not be examined, and that there was an implied war- 
ranty of sweetness, still he has no ground for this action. 
The flour was open to his inspection, when it was delivered 
on the wharf, he undertook to examine it, he rejected certain 
barrels of it as sour, accepted the rest, shipped it to San 
Francisco, and after all this, will he be permitted to treat the 
purchase as a nullity, and throw the flour on my hands? Has 
there been any false representation in this sale—has there 
been any breach of an implied warranty in the case? If there 
has been, then the plaintiff is entitled to recover, otherwise 
not. 

If the plaintiff is entitled to recover at all, it is said he 
should recover not only the whole purchase money with in- 
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terest, but the freight-of the flour to and from San Francisco, 
together with storage and all other expenses incurred by the 
plaintiff on account of this purchase. The rule governing 
this point is, that where the contract has been executed, 
and the goods paid for, the vendee has no right, in the ab- 
sence of fraud, to return them upon their failure to corres- 
pond to the warranty, but must sue upon the warranty, and 
he can then recover the difference between the price paid and 
the actual worth of the goods, which in this case, so far as 
we have any evidence in the matter, is shown to be the differ- 
ence between $14 and $8 per barrel. In no event could the 
plaintiff recover the expenses incurred by him in bringing the 
flour back from San Francisco, and for storage, &c., subse- 
quent to his arrival here, for it is the duty of the vendee, 
when at a great distance from the vendor, and the goods can- 
not be returned without a great expense, to give notice to 
the vendor, and await a reasonable time for his orders, after 
which he may proceed to sell the goods on account of the 
vendor, and he will then be allowed to recover the difference 
between the net proceeds of such sale and the price paid. 

The jury, after a short absence, returned a verdict for the 
defendant. 

Mr. Montgomery and Mr. Blair for plaintiff. 

Mr. Bates for defendant. 
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DECISION OF CHIEF JUSTICE LEE.—IN ADMIRALTY. 


THOMAS SPENCER ve. WX. Barney anp GO. S. GILBERT. 


The Court adopted the rule of Admiralty Courts in other countries, as 
to the verification of the claim of a party intervening. 

A loose and general allegation of ownership is not sufficient. 

The claim should be accompanied by a stipulation for the payment of 
costs and expenses, particularly when the claimant resides abroad. 

Claimant’s attorney must show his authority to appear, if demanded. 
(See Gregory vs. Hanna, July Term, 1852.) 


A claim has been filed in this suit with permission of the 
Court, by William Fell and others, of San Francisco, Califor- 
nia, setting forth that they are the real and bona fide owners 
of the ship “Nile,” attached in this suit; and that they were 
such owners at the time of the seizure of said ship; and con- 
cluding with the prayer that the attachment may be dis- 
missed, with costs against the libellant. 

Upon the filing of this claim, the libellant comes in and 
moves the Court to treat it as a nullity; and that the default 
entered against all parties not intervening, shall be made ab- 
solute as against the claimants, for the following reasons, 
viz: 
1. The claim is not verified by oath, as it should be. 

2. The title upon which the claim is based is not set 
forth; and therefore is insufficient, uncertain, and cannot be 
answered. 

3. The claim is unaccompanied by any stipulation for costs 
and damages, as required in such cases. 

4, The parties appearing as proctors show no authority 
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for their appearance in behalf of the claimants; and until 
this is shown, the claim cannot be treated as real. 

J cannot grant the motion to treat this claim as a nullity, 
and make absolute the default as against the claimants; for 
the practice of our Court in admiralty matters has not been 
so fully established, as to justify us in turning the claimants 
out of Court on either of the points raised by the libellant in 
his motion. The claimants may have committed errors, 
which call for the direction of the Court to set them right, 
but they are not such errors as are fatal to their claim. 

The first point made is, that the claim should have been 
verified by the oath of the parties, or, in case of their ab- 
sence, by their authorized agent. The rules of admiralty 
practice in other countries require that a claim of this kind 
should be made and verified by the oath of the party in 
whose behalf it is interposed, when he resides in the country 
or within a convenient distance; but when he resides out of 
the country, it may be interposed and verified by an agent. 
(Vide Dunlap’s Admiralty Practice, 161, 163, 164, 166; 
Conkling’s Ad. Practice, 545, 546.) The reason and justice 
of this rule are too obvious to require comment; and we 
hereby order that it be followed in this case, and in all future 
cases arising in this Court of a like nature. Where owners 
interpose, as in this case, they should verify their claim by 
oath, stating that they are the true and bona fide owners of 
the property, and that no other person has any interest 
therein. 

The next ground taken is, that the claim is not set forth 
with any certainty; and therefore, that the libellant ought 
not to be compelled to answer the same. The claimants 
allege in general terms that they are “the real and bona fide 
owners of the ship ‘Nile,’ seized at the suit of the libellant, 
and were at the time of said seizure ;” and this they say is 
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sufficient. This general allegation, they say, means that we 
are owners by bill of sale, just as plainly as if the whole 
transaction was set forth in detail. Evidence of such a bill 
of sale has been once submitted to the Court, and in our 
opinion it should be incorporated in the claim, in order that 
the adverse party may be fairly and fully apprised of what 
he has to meet. Let us have a specification of the manner, 
time, place, occasion and other incidents of the sale. I do 
not say that in claims of this kind it is necessary to set forth 
at great length all the minute details of the claim, but the 
statement should be clear and certain as to its main circum- 
stances. The loose and general allegation of ownership is 
insufficient; for it does not fairly apprise the other party of 
the nature and import of the evidence to be adduced in sup- 
port of such allegation. 

The third point is, that the claim is unaccompanied by 
any stipulation for costs and damages, which may be de- 
creed against the claimants, and should therefore be treated 
as a nullity. There is no doubt that a claim of this nature 
should be accompanied by a stipulation with sureties for the 
payment of all costs and expenses which may be awarded 
against the claimants by the final decree of the Court; for 
this is required by the admiralty practice of other countries, 
and moreover, by reason and justice, especially where the 
claimants are non-resident. To say that parties should be 
put to the trouble, expenses and delay attending the inter- 
position of such a claim as this, with no hope of obtaining 
indemnity for the costs, in case such claim should finally 
appear to be unfounded in truth, would be to subject them 
to a most unreasonable and grievous hardship. The sound 
rule is, in my opinion, to require security for the costs to be 
given in all cases where the claimants reside out of the juris- 
diction of the Court, and in all other cases where justice re- 
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quires it. Where a party claims property, or the proceeds 
of property libelled, he will be requied to file a security ac- 
cording to the rules of the Court, and if he neglects to do it, 
the claim will be disregarded.” (See Dunlap’s Ad. Pr., 164, 
165. Conkling's Ad. Pr. 540. 2 Gall. R. 307.) Such being 
my opinion, I do accordingly direct and order that security 
be filed by the claimants in the sum of five hundred dollars. 

In reference to the fourth and last point, I would remark, 
that the rule of this Court, as established in former cases is, 
that the attorney must show his authority when required. 
Where an attorney takes upon him to appear, the Court, as 
a general rule, proceeds as if the attorney had sufficient 
authority, unless it is demanded by the opposite party, when 
it will require it to be shown. See the case of Gregory 
vs. Hanna, tried at the July term, 1852, and reported in the 
Polynesian of July 10, 1852. 

January 18, 1854. 

The counsel for the claimants being unable to verify the 
claim agreeably with the above decision, withdrew the same. 

Mr. Bates for the plaintiff. 

Mr. Blair and Mr. Harris for claimants. 


CHARLES J. CLARK vs. DANIEL JAGGER. 


Seamen in the whaling service who receive as wages a certain propor- 
tion, or lay, of the ship’s catchings, do not thereby become partners 
or tenants in common, with the master and owners of the vessel, 
in the products of the voyage; nor can they exercise any control over 
such products, during the continuance of the voyage. 

The master may inflict punishment on a seaman for disobeying his law- 
ful commands; but the punishment must be such as is reasonable and 
necessary under the circumstances of the case; and if cruelty is exer- 
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cised, or if the punishment is grossly oppressive and disproportioned 
to the offense, the master becomes a trespasser. 

The master may imprison a seaman in a foreign jail, where there is a 
positive necessity for the peace or safety of the ship that the offend- 
ing party should be removed to a place of safe keeping on shore. 


This was an action of trespass, brought to recover dam- 
ages against the defendant, who was captain of the American 
ship “Emerald,” for injuries alleged to have been inflicted 
upon the plaintiff, who was cooper of said ship. 

It was in evidence that the “Emerald” left Sag Harbor, in 
the year 1851, on a whaling voyage to the Pacific and Arctic 
Oceans, “to continue for four years, or until the return of said 
ship to a port of discharge in the United States.” In October, 
1853, the “Emerald” put into the port of Honolulu, wanting 
1000 or 1200 barrels of being full; and Captain Jagger, 
having concluded to try another season in the Arctic, made 
arrangements to send part of his oil home in the “Montauk,” 
and ordered his men, among whom was the plaintiff, to tran- 
ship it to the “Montauk.” This order, the plaintiff and 
others refused to obey, on the ground that it was not a 
lawful command, inasmuch as the captain had no right to 
ship. the oil without their consent. The captain then applied 
to Mr. Angell, the United States Consul, for assistance, who 
immediately went on board the “Emerald” and remonstrated 
with the men, telling them that they were wrong in the mat- 
ter, the ship not being full, and they having shipped for four 
years or until their return to the United States. He then 
left them to reflect upon the subject until the next day, 
when, finding they still persisted in their refusal to obey the 
master’s command, he ordered them to be handcuffed and 
kept on board. Subsequently, on the complaint of the cap- 
tain, that the plaintiff and others were interfering with labor- 
ers who were engaged in the discharge of the oil, and there- 
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by disturbing the peace of the ship, he ordered the plaintiff 
and others to be brought on shore and confined in the Fort, 
where they were imprisoned for fourteen days. It was for 
this confinement in irons on board, and imprisonment on 
shore, that the plaintiff brought his action for damages. 

Messrs. Blair and Montgomery, on behalf of the plaintiff, 
contended that the captain had no right to order the oil to 
be discharged for shipment to the United States, and that, 
under the articles, the men were not bound to obey such 
a command. Consequently his ironing and imprisoning of 
them was a despotic act, for which he should be made to 
suffer in heavy damages; and moreover, that even granting 
the command to have been lawful, still the plaintiff was en- 
titled to damages, inasmuch as the defendant had punished 
him with unnecessary and cruel severity. 

Messrs. Bates and Harris contended on the part of the de- 
fendant, that the plaintiff was bound by the Shipping Arti- 
cles to remain with the ship four years; and during that 
time to obey all the lawful commands of the master. That 
the order to discharge and tranship oil for any purpose what- 
soever, was a legal order, such as the crew had no right to 
disobey, and therefore, having placed themselves in. the 
wrong, they could not justly complain of the punishment. 
That the punishment was not unusual or cruel, but such as 
was customary and necessary under the circumstances of the 
case; and that in any event, if wrong had been done, it was 
by the command of the American Consul, who stood ready 
and willing to shoulder the responsibility. 

CH Justice Lee charged the jury in substance as fol- 
lows : 

The first question which presents itself for our considera- 
tion in this case is, whether the command of Captain Jagger 
to discharge the oil into the “Montauk” was a lawful one. 
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To determine this, it first becomes necessary to enquire, 
whether the crew of the “Emerald” had any property in, or 
control of the oil; for evidently they entertained the idea 
that part of the oil belonged to them; that they were joint 
owners and quasi partners in the catchings of the ship; and 
consequently ought to be consulted and allowed a voice in 
the shipping of the oil. In fact they subsequently stated as 
much to the master and American Consul, in saying they did 
not wish their oil shipped on board the Montauk,“ as they 
did not wish to pay freight on it. That they entertained this 
idea of partnership in the oil is not to be wondered at, for it 
is a natural and common one; but at the same time one 
which has no foundation in law. The fact that seamen in 
the whaling service receive a certain proportion, or lay, as it 
is called, of the proceeds of the voyage in the lieu of wages, 
does not constitute them partners or tenants in common with 
the master and owners of the vessel in the oil which may be 
taken; and, during the continuance of the voyage, they have 
no voice or control over the disposition of that oil. The 
owners of the vessel and projectors of the voyage,” says 
Chief Justice Parker in the case of Baxter vs. Rodman (3 
Pick. R. 435, 438), “are the owners of the product of the 
voyage. The true meaning of the shipping contract is, that 
the men shall be paid out of the proceeds in a stipulated 
proportion. It is an agreement as to the mode of compensa- 
tion, and gives them no property in the oil, but only regu- 
lates the amount of compensation.” It has been repeatedly 
decided by the Court of King’s Bench, and the Supreme 
Court of Massachusetts, that the oil was the property of the 
owners of the vessel, and remained under their entire con- 
trol, until there was some settlement or adjustment of the 
voyage. The right of the seaman is to have the oil sold and 


to recover a share of the proceeds, according to his lay as , 
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set forth in the articles. It is understood, in practice, that, 
if an officer or seaman prefers to have his share in oil, he 


will be allowed to do so; but even in this case, the Court 


say, “it is clear he can have no property in the oil until 
separation and delivery.” The seaman’s lay or share in the 
proceeds of the voyage, says Judge Story, in the case of 
Coffin vs. Jenkins (3 Story’s R., 112), “is in the nature of 
wages for seamen in the common merchant service, and is 
governed by the same rules.” In no sense whatever can the 
seamen claim to be treated as partners with the owners of 
the vessel, and I consider the doctrine that they have no 
property in the oil which will allow them to exercise a con- 
trol over it, during the continuance of the voyage, too firmly 
settled to admit of reasonable doubt. 

But this doctrine of non-interference on the part of the 
crew in the disposition of the catchings, I believe not only 
to be good law but sound sense. To say that every seaman 
in a whaling voyage is a quasi partner in the concern, and 
has a right to say whether the oil shall be shipped home or 
remain in the vessel, would be to affirm a doctrine never 
dreamed of by the owners, and one which would introduce 
confusion and ruin into the whole business. Under such a 
rule the whaling business would be entirely impracticable. 

In this case, the voyage was “to continue for four years, 
or until the return of the said ship to a port of discharge in 
the United States.” The four years had not expired—the 
vessel had not returned to a port of discharge in the United 
States—she was not even full—and yet the plaintiff and 
others acting under the erroneous belief that they had a 
property in the oil, and that the captain had no right to com- 
pel them to tranship it, refused to obey his lawful command. 
In this they were wrong, and the captain had a right to pun- 
ish them. But says the plaintiff, granting he had, still he 
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should pay me damages, for he transcended the bounds of 
reason and necessity, and imposed upon me a cruel punish- 
ment, not called for by the circumstances of the case. 

This brings us to the consideration of the master’s au- 
thority over his crew, and the kind and degree of punishment 
he may inflict for a disobedience of his lawful commands. It 
has been truly said, that the master of a vessel holds a sta- 
tion, the responsibility of which has hardly a parallel in any 
other situation of civil life. He has to govern in good 
order a little world, and that too, under the most trying cir- 
cumstances, and in the midst of terrible dangers. Upon his 
judgment, prudence, skill and courage, often depends not 
only the safety of the vessel and cargo, but the lives of all 
on board; and therefore, the law has clothed him with large 
authority and discretion in the command of his crew. The 
necessities of the case require that one mind, and not several, 
should both order and be responsible for the direction of 
affairs, and hence, he is invested with supreme authority over 
his crew, whose duty it is to obey his lawful commands in all 
matters relating to the government, business and navigation 
of the vessel. If they refuse to so obey, he may inflict pun- 
ishment; but it must be such as is reasonable and necessary 
under the circumstances of the case; and if cruelty is ex- 
ercised, or if the punishment is grossly oppressive and dis- 
proportioned to the offense, the master then becomes a tres- 
passer, and will be liable to the seamen in an action for dam- 
ages. While the law allows the master a wide margin in the 
government of his crew, and much latitude of discretion in 
the punishment necessary to enforce his commands, still, it 
watches over the exercise of that discretion with a jealous 
eye. It confines him to the bounds of due moderation, and 
if he exceeds those it withdraws its shield of protection. 
But it is said by the Courts of the United States, that where 
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the seaman is in the wrong, and it appears that some punish- 
ment is merited, the Court will not undertake to adjust very 
exactly, according to its own idea of fitness and propriety, 
the balance between the gravity of the offense and the quan- 
tum of punishment, and will not award damages unless the 
punishment is manifestly excessive, or unlawful in its kind. 
In this case the punishment first inflicted on the plaintiff was 
imprisonment on board the ship by confinement in irons; and 
the question is, was that a lawful punishment and proper 
under the circumstances? I think it was, and the captain 
cannot be held responsible for it, unless he exercised cruelty 
or unnecessary severity in its infliction. It is said that after 
handcuffing Clark he jerked back his arms and called for 
a pole to thrust between them and his back, and only 
desisted from carrying out his cruel intentions at the request 
of a midshipman belonging to the U. S. S. “Portsmouth,” 
who went on board the “Emerald” to assist in reducing 
the crew to a state of subordination. If he had thrust the 
pole through, as it is said he threatened, I should be clearly 
of the opinion that he exceeded the proper bounds of moder- 
ation, but as he did not, it is doubtful whether he can be 
made to pay damages. As a general rule men cannot be 
held responsible in damages for wrong intentions, so long as 
they are not carried into execution. 

But says the plaintiff, if the defendant committed no 
wrong in confining me in irons on board of the ship, still 
he had no right to bring me on shore and imprison me in 
a foreign jail. To this the defendant replies that he had 
no part in imprisoning the plaintiff in the Fort, but that it 
was done by the Marshal of the islands, upon the order 
of Mr. Angel, the American Consul. This is all very true, 
but the imprisonment was made upon the request of Captain 
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Jagger, and I think he should bear the consequences of it, if 
he was in the wrong, and not seek to shift the responsibility 
on to other shoulders. The advice on order of the American 
Consul furnishes no protection to the captain in such a case, 
and he must rest his justification on the strong necessity of 
the case; and if this will not bear him out, he must fall. 
It is said that the law does not clothe the master with auth- 
ority to imprison the seamen for disobedience, in the com- 
mon jail of a foreign port; and that the imprisonment, if 
necessary or proper, must be on board of the ship. My 
opinion, however, based in a great degree upon that of Judge 
Story’s in the case of the United States vs. Ruggles 
(5 Mason’s R. 193), is, that the law does invest the master 
with such authority, where there is a positive necessity for 
the peace or safety of the ship that the offending party 
should be removed to a place of safe-keeping on shore. But 
while I think that the master may in cases of strong neces- 
sity imprison a seaman in our jails, I am clearly of the 
opinion, that it cannot be justified, when a more moderate 
punishment on ship-board would be as effectual and safe. 
The idea so commonly entertained, and so generally prac- 
ticed at these islands, that a captain of a ship may throw his 
crew into our miserable jail for the slightest offenses, is 
a most erroneous one; and it is high time that masters 
should understand that they cannot thus abuse their author- 
ity with impunity. Such imprisonment of seamen, says 
Judge Story, can only be resorted to in extreme cases, 
and “must be with the intent to take them again on board 
the ship for the voyage, or to bring them home; and not 
with the intent merely to punish them, and at the same 
time to dissolve their connection with the ship. The master 
can punish only to promote good discipline, and compel 
obedience to lawful orders on board of the ship.” 
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The jury after a short absence returned a verdict for the 
defendant. 

Mr. Blair and Mr. Montgomery for plaintiff. 

Mr. Bates and Mr. Harris for defendant. 


DECISION OF CHIEF JUSTICE LEE.—IN ADMIRALTY. 


THOMAS Spencer vs. WM. BAILEY AND GEORGE S. GILBERT 


The receiving of bills of exchange for supplies furnished in a foreign 
port, raises a presumption that they were taken as payment therefor ; 
but that presumption may be rebutted by proof that the bills were 
not intended to be taken as an absolute payment, and if they are dis- 
honored, they are no bar to a suit upon the original account. 

The master has authority to purchase such supplies as are reasonably 
fit and proper for the ship and voyage, and the furnisher of such sup- 
plies is not bound to show that there was a positive necessity for such 
supplies. It is sufficient if there was an apparent necessity. 


This case came on for final hearing on the 19th inst., and 
was fully argued, the counsel for the defendants making the 
following points of law, which, before we proceed to a decree 
in the matter, it becomes our duty to discuss and settle. 

1st. The account of Spencer for supplies furnished to the 
ship “Walter Claxton” was fully settled and paid by the bills 
of exchange drawn by the master on the owners, Bailey & 
Gilbert, of San Francisco; and this settlement is a complete 
waiver on the part of Spencer of his right to resort to a 
Court of Admiralty for satisfaction. Courts of Admiralty 
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will not maintain jurisdiction in such cases; and he must 
resort to the common law-side of this Court. 

This question of jurisdiction was so fully discussed in the 
early part of the case, that I deem it unnecessary for me to 
go into the argument of this point at length, and shall 
content myself with a brief review of the cases cited is its 
support. 

The case mainly relied upon by the defense to sustain this 
point is that of Ramsay ve. Allegre (12 Wheaton, R. 611), 
but it does not in my opinion shake the well established 
doctrine that the claims of material men for supplies fur- 
nished to a ship, especially in a foreign country, are clearly 
within the jurisdiction of the admiralty, and suable there. 
In that case the material man received a promissory note 
payable in four months, for the amount of his debt, which 
was for supplies furnished in a home port. The note was 
not surrendered to the maker, and it does not appear that it 
was brought into Court, but was still outstanding, and 
perhaps negotiated. If negotiated, the material man could 
not recover his debt, as the debtor would still be responsible 
to the holder of the note; and he ought not to be twice 
liable for the same debt. (See the opinion of Judge Story 
in The Brig Nestor, 1 Sumner R. 86.) 

“The Supreme Court of the United States in the case 
of Ramsay vs. Allegre declined to go into the question 
whether the taking of a promissory note of the owner or 
ship’s husband for repairs and supplies was a waiver of a 
suit in admiralty against him, as the note was still outstand- 
ing and not given up, and it has been stated that no opinion 
was given or framed by the Court on that point.” 

In this case, Spencer furnished supplies to a ship, not in a 
home port, but in a foreign one, and took the bills of ex- 
change not as an absolute settlement of his account but as a 


124 


125 


218 HAWAIIAN REPORTS, 1854. 


Spencer v. Bailey and Gilbert. 


conditional one; and those bills having been dishonored by 
the defendants, he treats them as a nullity, though he brings 
them into Court to show that they are still in his possession ; 
and falls back on his original account and rights, asking this 
Court to enforce his claim in admiralty. In my opinion he 
is fairly within the admiralty jurisdiction, for the bills are 
now in Court, and it is clear from the evidence that they 
have not been paid. The giving of the bills of exchange was 
not to be considered as a payment of the account, unless 
those bills were duly honored, as appears from the evidence 
of Dougherty and the bills themselves, and upon the dis- 
honor of the bills, the original rights of Spencer revived and 
were the same as if the bills had never been given. 

There is an abundance of authority in support of this doc- 
trine of the non-extinguishment of the original debt by the 
receiving of bills of exchange, and I know of none to the con- 
trary, unless in cases where there is an express agreement of 
the parties that the bills shall be taken as a payment of the 
debt. In the case of Puckford vs. Maxwell (7 Term R., 52), 
Lord Kenyon, Chief Justice, says, “In cases of this kind, if 
the bill, which is given in payment, do not turn out to be 
productive, it is not that which it purports to be, and which 
the party receiving it expects it to be, and therefore he may 
consider it as a nullity and act as if no such bill had been 
given at all.“ (See Wallace vs. Agry, et. al., 4 Mason, 342; 
Story on Promissory Notes, §104; Story on Contracts, §979.) 

“The receiving of bills of exchange for supplies furnished 
in a foreign port raises a presumption that they were taken 
as payment therefor, but that presumption may be over- 
thrown by proof that the bills were not intended to be taken 
as an absolute payment, as in this case, and are no bar to a 
suit on the original account, when dishonored. (See The 
Chusan, 2 Story R. 467; Leland et al. vs. The Ship Medora, 
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2 Woodbury and Minot’s R. 101, and the Brig Nestor, 1 
Sumner R. 86.)” 

It is further contended, however, that a bottomry bond 
was given in addition to the bills, and that this is strong ad- 
ditional evidence that it was the plain intention of the par- 
ties to extinguish the original debt by these bills and bond. 

The instrument called a bottomry bond, is not a bottomry 
bond, strictly speating, and was not so intended, but is in 
the nature of a mortgage of the vessel as collateral security 
to the bills, which Mr. Allen, who was then acting as Ameri- 
can Consul, drew up. He testifies that after Spencer had 
received the bills for the supplies, he came to him and said 
some of his friends thought he had gone too far in furnish- 
ing supplies on the credit of the owners, and wished some 
further security, whereupon, he drew up the instrument in 
question as a mortgage collateral to the bills, as contradis- 
tinguished from a strict bottomry bond, which he doubted 
the power of the captain to execute. The supplies were not 
furnished with the expectation of such a bond, but in the 
usual course of such business at this port, on the expectation 
of drafts on the owners and the usual lien for such supplies 
on the vessel furnished. The bond was entirely an after- 
thought, suggested to the mind of Spencer, after the bills 
were given, by the fears of his friends, and consequently is 
worthless as a bottomry bond, the captain having no right 
to execute it. Lord Tenterden in his learned treatise on the 
Law of Shipping, says, in speaking of bottomry bonds, it is 
necessary, to the validity of a bottomry bond, that the 
money should be originally advanced on the credit of the 
ship. If it be originally advanced upon the credit of the 
owner, and such a bond be afterwards given, in consequence 
of doubt arising as to his responsibility, even before the ship 
leaves the place of advance, the bond will be invalid.” (Ab- 


125 


126 


126 


220 HAWAIIAN REPORTS, 1854. 


Spencer v. Bailey and Gilbert. 


bott on Shipping, 157.) To render a bottomry bond valid, 
the money or supplies furnished must be advanced on the 
faith of the bottom, and must be necessary to enable the ves- 
sel to prosecute her voyage. (Selden vs. Hendrickson et. al., 
1 Brockenborough’s R. 396.) It is not necessary to the valid- 
ity of a bottomry bond that the bond should be made at the 
same time the supplies are furnished, but it is necessary that 
they be advanced upon the faith and with the intention that 
a bottomry bond shall, ultimately be given to secure the pay- 
ment of them. (The Virgin, 8 Peter's R., 538.) The bond 
cannot affect the jurisdiction. 

We now come to the second point raised by the counsel 
for the defendants, namely: Spencer before he can recover, 
must show that each article furnished to the ship was abso- 
lutely necessary to enable her to proceed on her voyage. 

I readily accede to the doctrine that the supplies furnished 
to a vessel should only be such as are proper and necessary 
to enable her to proceed on her voyage; but to say that a 
merchant is bound to see that every article furnished a mas- 
ter on his order is absolutely necessary for the ship, and 
that when the bills of exchange which have been taken for 
such supplies are dishonored, and he seeks to assert his 
claims against the owner, he may be met with a demand for 
proof of the necessity of each item in his account, and 
turned out of Court if he cannot furnish it, would be going 
beyond reason, and further than I should be willing to go, 
unless compelled to it by the highest authority directly in 
point. No authorities have been cited by the counsel in 
support of the rigid rule they contend for, and I am not 
aware that any such authorities exist. To hold such a doc- 
trine would be in my opinion equally injurious to the ship- 
owner and ship-chandler, and utterly unsafe and impractica- 
ble. It would alarm those whose business it is to furnish 


HAWAIIAN REPORTS, 1854. 221 


Spencer r. Bailey and Gilbert. 


supplies, and advance money to foreign ships, and the result 
would be that they would refuse altogether to make such ad- 
vances, or only do so on being paid in bills at a heavy dis- 
count commensurate with the risk taken. Who would be will- 
ing to furnish the masters of whaleships, visiting our port, 
with supplies or money, if he were compelled on sending his 
claim to the United States for collection to give positive 
proof of the necessity of such supplies and money? The 
rigid doctrine contended for, would injure all concerned, and 
most of all the owners. 

The owner sends the master abroad as his general agent, 
in all that relates to the ship under his command, at least so 
far as the procuring of supplies in a foreign port is con- 
cerned, and thereby holds him out to the world as a person 
entitled to credit; and it seems to me it would be very unjust 
to allow the owners to repudiate his acts, by saying my 
agent, the master, had no knowledge of what was necessary 
and proper for the vessel, and you must prove the necessity 
by your own clerks or others competent to judge. 

But happily the law requires no such proof as is con- 
tended for. The master has the authority to purchase such 
supplies as are reasonably fit and proper for the ship 
and voyage, and the furnisher of such supplies is not bound 
to show that there was a positive necessity for such supplies. 
It is sufficient if there was an apparent necessity. What is 
required of him who makes advances and furnishes sup- 
plies is, that he acts in good faith, and does not co-operate 
willfully in any unnecessary expenditure. This question 
was most elaborately discussed by Judge Story in the case 
of The Ship Fortitude (3 Sumner R., 229), which was a suit 
on a bottomry bond, given by the master of the ship at Cal- 
cutta, for moneys taken up for the repairs of the ship. 
After reviewing all the authorities on the subject, he holds 
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the following language: “I have, therefore, no difficulty in 
holding, that if there is an apparent necessity, at the time, 
for the repairs and supplies, the creditor, acting with 
good faith and reasonable diligence, will be justified, what- 
ever may, at à future time and under other circumstances, 
turn out to be the real state of things.” He cites with ap- 
probation the language of Mr. Bell, in his Commentaries, 
who says: “His (the master’s) office hold him out as the 
accredited agent of the owners, on whose authority all 
repairs, furnishings of naval stores, subsistence or money 
necessary for the occasions of the voyage, may be contracted 
for or advanced on the credit of the owners. The only 
restraint is the necessity on the part of the furnisher or 
advancer of money to see, that the supply, which the master 
requires, is justified by at least apparent necessity.” 

The learned Judge also cites the case of The Jane 
(1 Dods. R., 461, 464), which was a case of money advanced 
on a bottomry bond, in which that great admiralty Judge, 
Lord Stowell, says: “The question then is, whether this 
was a fair transaction. Whether the money was bona fide ad- 
vanced on the representation of the master, that he was 
in want of money. By the general law, the master has a 
right to take up money in a foreign port for the use of 
his ship. As long as he remains the ostensible master, exer- 
cising all the functions of that situation, he has the authority 
attached to it, ei rei prepositur. It is not alleged that the 
master had any personal credit. Had he not resorted to 
this mode of raising money, the ship might have lain in port, 
till it perished by decay. I see no reason to suppose the 
master exceeded his power. It is a power certainly liable to 
abuse by the extravagance, indiscretion or dishonesty of the 
master. But the master is a person selected by the owners 
themselves. They repose that trust in him, and hold him 
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out to others as trustworthy.” Again, continues Lord Stowell, 
“I cannot agree to the doctrine, that the party lending is 
obliged to see to the application of the money. If there 
is no collusion; if he has reasonable ground for believing 
that the money is fairly borrowed ; it is a known principle in 
that case, that no such obligation is imposed upon the 
lender. The transaction may be fair in all its parts. But 
taking it to be otherwise; supposing it to be tinged with 
a shade of dishonesty in the master; the merchant, if he did 
not participate in the guilt, could not be affected by it.” 

The necessity of the supplies in this case has been abun- 
dantly proved by several witnesses, and also the reasonable- 
ness of the charges made for those supplies. The “Walter 
Claxton” was sent to this port from San Francisco (agree- 
ably with an understanding had with one of the owners), 
to receive her outfits for a whaling voyage, and so far as 
appears, the plaintiff acted in the best of faith in furnishing 
her supplies. Again, the bills of exchange given for the 
goods, recite the fact that they were given for “necessary 
supplies” furnished to the ship; and it seems to me that this 
statement of the master and agent of the owners, in the 
absence of any proof of bad faith or collusion on the part of 
the furnisher, should of itself be sufficient to throw the 
burden of proof on the owners, to show that they were 
not necessary. I think it is fairly to be presumed from that 
statement, that Spencer made all due and reasonable inquiries 
on the subject, which the case required, and this doctrine 
finds support, I think, in the ruling of Judge Story, in 
the case of The Ship Fortitude, (3 Sumner R., 268.) Still, 
the question of the onus of proof in cases where the captain 
states the supplies to have been necessary, has not been 
raised by the counsel, and as it is unnecessary to decide the 
point in view of the testimony taken, I refrain from express- 
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ing any decided opinion thereon. I know as a general rule 
that it-is incumbent on the creditor, where the necessity of 
supplies is denied, to show not the absolute, but the appar- 
ent or presumed necessity of the supplies furnished, but 
where the master himself states them to be necessary it 
seems to me that without some proof of bad faith or lack of 
diligence on the part of the merchant, the onus probandi 
should rest on the owner to show that they were not neces- 
sary. However, as I have before said, it is unnecessary for 
me to give any decided opinion on this point. 

My judgment is, that the supplies were necessary, and the 
bill therefor reasonable; and I do hereby decree to the 
libellant the amount thereof, with interest, amounting to 
six thousand four hundred and fifty-nine dollars and eighty- 
two cents. 


DECISION OF CHIEF JUSTICE LEE.—IN ADMIRALTY. 


In THE MATTER or THE CLAM OF B. F. AxdRL, Ese, U. . 
Consul at Honolulu, for three months’ wages of Seamen dis- 
charged from the ship “ Nile.” 


When the master of an American ship fails to comply with the Act of 
Congress of 1803, and produces no crew list, it will be presumed that 
the seamen discharged from his ship are American citizens ; and the 
burden of proof will rest on the master to show that they are not so. 


The American ship “Nile” of San Francisco, entered the 
port of Honolulu in October last, and was attached at the 
suit of Thomas Spencer for supplies furnished by him to the 
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bark “Walter Claxton,” on the faith and credit of her 
owners, Messrs. Bailey & Gilbert, of San Francisco, who, it 
was said, were also the owners of the “Nile.” Upon the 
seizure of the “Nile” under the attachment, Mr. Angel dis- 
charged all of her crew, except one or two who were not will- 
ing to be discharged, all of whom he claims are American 
citizens, with the exception of four Portuguese, and as such, 
entitled to the benefit of the Act of the United States, 
passed February 28, 1803, for the protection of American 
seamen, and which requires the captain of every American 
vessel, when any seaman or mariner, being a citizen of the 
United States, is discharged in a foreign country, to pay to 
the Consul of the port where he is discharged, three months’ 
pay over and above the wages which may then be due to 
such mariner or seaman. 

This claim is resisted by the counsel of Spencer, on the 
ground that it has not been legally shown that the seamen 
discharged are American citizens; and consequently they are 
not entitled to the advance wages. 

The United States Act of 1803, under which this claim is 
made, provides, that before a clearance “be granted to any 
vessel bound on a foreign voyage, the master thereof, shall 
deliver to the Collector of the Customs, a list, containing the 
names, places of birth and residence, and a description of 
the persons who compose his ship’s company, to which list 
the oath or affirmation of the captain shall be annexed, that 
the said list contains the names of his crew, together with 
the places of their birth and residence, as far as he can as- 
certain them, and the said collector shall deliver him a certi- 
fied copy thereof.” 

Section 3, of the same Act further provides, “That when- 
ever a ship belonging to a citizen of the United States shall 
be sold in a foreign country, and her company discharged, or 
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when a seaman or mariner, d citizen of the United States, shall, 
with his own consent, be discharged in a foreign country, it 
shall be the duty of the master or commander to produce to 
the consul, vice-consul, commercial agent, or vice-commercial 
agent, the list of his ship’s company, certified as aforesaid ; 
and to pay to such consul, commercial agent, or vice-com- 
mercial agent, for every seaman or mariner so discharged, 
being designated on such list as a citizen of the United States, 
three months’ pay, over and above the wages which may then 
be due to such mariner or seaman,” &c. 

The only question in this matter is, whether the Ameri- 
can citizenship of the seamen discharged is sufficiently 
proved; for, if it is, then it is admitted that the three 
months extra wages should be paid, and if not, that the 
claim should be refused. 

The facts are, that, at the time of the discharge of the sea- 
men, no crew list was produced by the captain, as is re- 
q lired by statute, and it is said that the captain never had 
one. Therefore, it is contended that the section of the act 
requiring the payment of three months’ extra wages has not 
been complied with, and the claim ought not to be upheld, 
inasmuch, as the statute only requires such wages to be paid 
“for every seaman or mariner so discharged, being designated 
on such list as a citizen of the United States.” Now it is clear, 
says the contestant, that these discharged seamen never 
were so designated on the crew list, for none was produced 
by the captain; and their American citizenship cannot be 
proved by any other evidence than the list itself. I am fully 
aware of the danger of a latitudinarian construction of the 
statute in cases like this, but in avoiding one extreme we 
must not rush to the other, lest by a too narrow construc- 
tion we do violence to the spirit of the law and the plain in- 
tention of the law makers. Would it be reasonable or just 


HAWAIIAN REPORTS, 1854. 227 


In the Matter of B. F. Angel. 


to decide that because the captain has no crew list, or hav- 
ing one, fails to produce it, the advance wages are not to be 
paid to the consul for men discharged by him? Would it not, 
on the contrary, be doing violence to the plain intention of 
Congress and the spirit of the law? I think it would. Such a 
doctrine would place it in the power of every master of a ship 
desirous of avoiding the payment of the three months’ extra 
wages, to take advantage of his own fault, and set the law 
and consul at defiance. Where the captain of an American 
vessel fails to comply with the law, and produces no crew 
list, I think it is fair to presume that the seamen discharged 
from his ship are citizens of the country under whose flag 
they sail; and that the burden of proof rests on the captain 
to show that they are not so. He should not be allowed to 
avail himself of his own laches to defeat the claim. If he 
has no crew list, and can satisfy the consul by other evi- 
dence that the seamen discharged are not citizens of the 
United States, very well, but if he neglect or fail to do that, 
I see no fair way of escape from the requirements of the law. 

If our reasoning on this subject be sound, then we are 
driven to the inevitable conclusion that the claim is a legal 
one. The U. S. Consul, Mr. Angel, testifies that he was sat- 
isfied, by the production of the seamen’s protections, and by 
enquiry of the men, that they were all American citizens, 
with the exception of four Portuguese, and it was on this 
ground that he received those of them who were sick into 
the hospital. It is clear to me, that for each of the seamen 
discharged into the hospital the three months’ extra pay 
should be paid, but in relation to those who were discharged 
well,—who have been no charge on the hospital, and who, it 
is admitted, have nearly if not quite all shipped in other ves- 
sels and left the country, I am not so clear. I do not hesi- 
tate to pronounce my opinion that the demand of the United 


130 


130 


228 HAWAIAN REPORTS, 1854. 


In the Matter of B. F. Angel. 


States Consul for the three months’ advance for each of the 
well seamen is a legal one, but a Court of Admiralty is, to 
the extent of its jurisdiction, a Court of Equity, and, under 
all the circumstances of the case, which are somewhat pecu- 
liar, it seems to me equitable that the claim for the advance 
wages of those who have shipped in other vessels and de- 
parted from the country ought to be disallowed. They have 
been of no charge to the government, and are not likely to 
be so. Such a ruling, I humbly conceive, is in accordance 
with the spirit of the United States Act of 1840, which em- 
powers the consul to discharge seamen, if he thinks it 
expedient, without requiring the payment of three months’ 
wages, under the provisions of the Act of 1803, or any other 
sum of money; and he may make such terms with the mas- 
ter as will save the United States from the liability to sup- 
port the mariner so discharged. (5 U. S. Statutes at Large, 
395.) The United States are saved from the liability in this 
case to support those who have reshipped, and hence the 
demand of the extra wages for them, does not rest on the 
same ground as that for those who still remain on shore and 
may become a charge on the hospital. 

My judgment therefore is, that the three months’ advance 
wages to the six seamen discharged into the U. S. Hospital 
should be paid, and also for each of the discharged seamen 
still remaining on shore, and who, in the opinion of the 
American Consul are liable to become a charge on the 
United States Government. 

The amount of wages due to the seamen of the “Nile,” at 
the time of the seizure does not fully appear to me, but I 
hereby decree that, in case of the sale of the vessel under 
the final process of this Court, the wages of the seamen shall 
be first paid from the proceeds thereof, in such amounts as 
shall be certified to be due them by the American Consul. 
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Francois DovaHerty vs. James E. WILOOxX. 


Defendant, a shipping master, undertook that one Silas Philips should 
sail a third officer on board of plaintiff's ship; or that the defendant 
would return the advance money paid by plaintiff: Philips was taken 
sick of the small pox, and died before the ship sailed. Held: that 
defendant must return the advance money. 


„The parties in the above entitled cause, by their respective 
attorneys, appear before the Hon. W. L. Ler, and submit to 
his decision the question between them on the statement of 
facts following. 

“On the 21st day of October, 1853, the plaintiff paid the 
defendant the sum of one hundred and twenty dollars, and 
received for the same the receipt hereto attached. On the 
same day the defendant paid to a seaman, a third officer, the 
said sum of $120, as an advance, and procured him to be 
regularly shipped on the shipping articles of the ship ‘Gol- 
conda, with the approval of the plaintiff, the defendant 
promising that the said third officer, Silas Philips, should 
sail on board said vessel from the port of Honolulu. About 
three weeks after said agreement, the plaintiff called upon 
the defendant, and stated that the said Silas Philips was in 
the Marine Hospital, sick with the small pox; and a short 
time thereafter required of the defendant that he should 
place on board said ship ‘Golconda,’ the said Philips, third 
officer, as aforesaid; which the defendant said he could not 
then do, as it was impossible to remove him at that time. 
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The plaintiff then demanded the return of the $120, which 
the defendant refused to do. 

“Previous to the sailing of the ‘Golconda,’ Silas Philips 
died. 

“The question upon the above statement is, whether the 
defendant is responsible to the plaintiff for the above men- 
tioned sum of $120. 

“The decision of Judge Læg upon this matter to be binding 
on both parties. 

(Signed) A. B. Bares, Attorney for Plaintiff. 
“J. D. Bram, Attorney for Defendant.” 


Corr or RECEIPT ATTACHED. 
$120. 

“Received, Honolulu, October 21st, 1853, of Captain 
Francis Dougherty, of ship or vessel called the ‘Golconda,’ 
one hundred and twenty dollars, for advances to seamen, 
which I agree to refund, in case each seaman to whom the 
whole or any portion of it may be advanced, fails to sail from 
this port in said vessel, excepting, in all instances, the refusal 
of the captain or agent, after having once approved. 

(Signed) James E. WI Ox & Co.“ 


DECISION. 


„Whenever,“ says Lord Kenyon, “a case comes before us 
that is likely to be attended with hardship to the parties, a 
struggle naturally arises in our minds to find out, (if possible) 
some way of extricating all the parties from it. In the pres- 
ent case, both parties are innocent; and whatever may be 
our decision, one party or the other must suffer.” (Hadley 
vs. Clark, 8 T. R. 265.) 
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This language of Lord Kenyon’s is applicable to the case 
under consideration, and the duty of deciding it is not a 
pleasant one; but it must be done, and we shall proceed to 
examine and settle it according to the principles of law. 

By the terms of the contract, Wilcox agreéd to refund the 
$120 in case any seaman to whom the whole or any portion 
thereof might be advanced, failed to sail from this port in 
the “Golconda,” except, in all instances, the captain or agent 
of the ship should refuse to receive the seamen after having 
once approved of them. The plaintiff now charges the de- 
fendant with failing to deliver the man Philips on board the 
“Golconda” as by agreement, and calls upon him to refund 
the money advanced, according to the express terms of his 
contract. In answer to this demand, the defendant says, I 
shipped the man with your approval, paid him the advance, 
and should have delivered him on board at the time of sail- 
ing, had it not been for the intervention of Providence, which 
rendered the delivery impossible. The man died, and I ought 
not to be held answerable for his advance when I am innocent 
of wrong. The sickness and death of the man was the act of 
God, and the question now is, will such act excuse Wilcox 
for the non-performance of his contract. 

In one of the leading cases on the subject, that of Para- 
dine vs. Jane, Aleyn 27, cited by Justice Lawrence in Hadley 
vs. Clarke, 8 T. R. 267, it is said, when a “party, by his 
own contract, creates a duty or charge upon himself, he 
is bound to make it good, if he may, notwithstanding any ac- 
cident or inevitable necessity, because he might have pro- 
vided against it by his contract.” The rule laid down in 
Paradine vs. Jane has been recognized as a sound one by Lord 
Kenyon in 8 T. R. 267—by Lord Ellenborough in 10 East 
533, and by most of the English and American authorities 
up to the present time. Chitty in his excellent treatise 
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on contracts (8th Am. Ed. 630), holds the same doctrine ; for, 
says he, “the contract subsists, notwithstanding it is beyond 
the power of the party to perform it,—it being deemed to be 
his own fault and folly, that he did not thereby expressly pro- 
vide against contingencies, and exempt himself from respon- 
sibility in certain events. In such a case, therefore, the per- 
formance is not excused by the occurrence of an inevitable 
accident, or other contingency, although it was not foreseen 
by, or within the control of the party.” The same principle 
is affirmed in Story on Contracts, §463, 464, and 975, which 
says, “A party is not ordinarily bound to the performance 
of his contract unless it be both possible and legal in its na- 
ture. The rule does not, however, extend to contracts to do 
difficult, dangerous, or improbable acts. For if, by his 
own contract, a man create a duty or charge upon himself, he 
is bound thereby, notwithstanding the occurrence of any 
contingency, because, if he had chosen, he might have pro- 
vided against it by the stipulations in his contract.” After a 
review of the authority on the subject of excuses for the 
non-performance of contracts, I can find no principle of 
law to justify me in deciding that the defendant is not bound 
to keep his contract and refund the money. It has been 
ingeniously urged by the learned counsel for the defendant, 
that this case is analogous to the undertaking of special bail 
for the appearance of a party in Court, where, if the accused 
dies before appearance day, the bail is freed from any li- 
ability on his bond. But the parallel does not hold good, as 
will be readily seen, I think, when we come to examine 
and compare the cases more closely. In the one a penalty is 
claimed, while in the other, no penalty is claimed for the 
non-delivery, but a simple request made for the money 
advanced, according to the express terms of the defendant’s 
contract. 
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But says the defendant, if the law gives me no remedy, 
can I not appeal to a Court of equity for relief? We will 
see. Judge Story in his Equity Jurisprudence, 88101, 102, 
108, 104, in speaking of the relief granted by Courts of 
equity in cases of accident, says, “In the first place, in mat- 
ters of positive contract and obligation, created by the party 
(for it is different in obligations created by law), it is no 
ground for the interference of equity that the party has been 
prevented from fulfilling them by accident; or, that he has 
been in no default; or, that he has been prevented from de- 
riving the full benefit of the contract on his own side. Thus 
if a lessee on a demise, covenants to keep the demised estate 
in repair, he will be bound in equity, as well as in law, to 
do so, notwithstanding any inevitable accident or necessity, 
by which the premises are destroyed or injured; as if they 
are burnt by lightning, or destroyed by public enemies, or 
by any other accident, or by overwhelming force. The reason 
is, that he might have provided for such contingencies by 
his contract, if he had so chosen; and the law will presume 
an intentional general liability, where he has made no ex- 
ception. And the same rule applies in like cases where 
there is an express covenant (without any proper exceptions) 
to pay rent during the term. It must be paid, notwithstand- 
ing the premises are accidentally burnt down during the 
term.” 

„And the like doctrine applies to other cases of contract, 
where the parties stand equally innocent.” 

Thus we see, the defendant cannot avoid the liability to 
refund the money, as by his contract stipulated, either on 
the ground of law or equity, as laid down and practiced 
upon in England and the United States. In case of accident, 
sickness, desertion, death, or any other cause, disabling 
Wilcox to deliver the man on board at the time of sailing, 
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he was responsible to refund the money, agreeably with the 
express terms of his contract. He made one exception in 
his contract, and if he wished to escape the contingency of 
sickness and death, he should have provided therefor by 
another exception. There is a multitude of cases in which 
equity will relieve the parties from the operation of the 
stern rule of the law, but, this is not one of them. This isa 
case of hardship, no doubt, “But on the question of execu- 
ting an agreement, hardship alone cannot be regarded as 
a sufficient ground of relief.” “It will be no excuse for the 
non-performance of an agreement to deliver goods of a 
certain quality, that they could not be obtained at the 
particular season when the contract was to be executed. So, 
also, a covenant by a tenant to repair is binding, although 
the premises occupied by him are destroyed by fire. So, 
also, the sickness and consequent inability of a party to per- 
form his contract is no excuse, because, he should have 
guarded against such, a contingency. So, also, if a person 
undertake to deliver goods at a particular place, without 
limitation of his liability in case of loss or injury, and they 
be destroyed on the way, he is responsible for the loss.” 
Story on Contracts, 58463, 464. 

Thus far we have been viewing this case in the light of the 
broad principle of excusing the party from the performance 
of his contract when it becomes impossible for him to 
perform it. But in reality this is what is termed an alter- 
native contract. That is, the promiser contracts to do a 
certain thing, or, if not that, another. He promises that the 
man shall sail in the “Golconda,” or, that he will refund his 
advance. Now, in sll such contracts, if one branch of the 
alternative cannot be performed, the party is bound to per- 
form the other. It has become impossible for Wilcox to 
perform that branch of the alternative which requires the 
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sailing of the man, but not so with the other, which relates 
to the refunding of the money. The contract is possible, 
and I see no way of the defendant to escape its performance: 
Suppose the man had deserted, broken an arm or leg, or met 
with any other casualty, short of death, which prevented 
his sailing, would it be claimed that such accident excused 
Wilcox from the performance of his contract? I think not; 
and the law makes no distinction between those contin- 
gencies and that of death. Wilcox took upon himself all the 
risk of delivering the man on board of the ship at the time of 
sailing, and although he did not foresee the contingency of 
death in this case, he is bound by the contract. 

My jugment therefore is, that the defendant restore to the 
plaintiff the one hundred and twenty dollars. 

January 28, 1854. 


DECISION OF CHIEF JUSTICE LEE.—AT CHAMBERS. 


R. Coapy & Co. vs. W. GOODALE, COLLECTOR GEN. or Oustoms. 


The Fourth Section of the Act of the 24th May, 1853, giving effect to 


the increase of duties on China and Manila goods, at the expiration of 


six months, is void, being in conflict with the 7th Article of the 
Treaty with Denmark, which requires twelve months’ notice. 


On the 30th of December last the plaintiffs imported into 
this Kingdom from San Francisco, 504 boxes and 100 cases 
of teas, said teas being the product of China, upon which 
the Collector General demanded a duty of 15 per cent. ad 
valorem, by virtue of the Act passed on the 24th of May, 
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1853, which requires “That there shall be levied on all 
goods, wares and merchandise imported into this Kingdom 
from any port in China, or the Philippine Islands, a duty of 
fifteen per cent. ad valorem upon the invoice cost thereof,” 
etc., etc. This duty the plaintiffs refused to pay, claiming 
that they were not liable to pay a higher duty than that 
charged before the passage of the Act of 24th of May, 
namely, five per cent. ad valorem. 

The main points relied upon by the learned counsel for 
the plaintiffs are— 

Ist. The Act imposes the increased duties upon goods 
“imported into this Kingdom, from any port in China or the 
Philippine Islands.” Now these goods were not imported 
from China or the Philippine Islands, but from San Fran- 
cisco in the United States, and consequently cannot come 
under the operation of the Act. 

2d.. The Act of May 24th, 1853, is a violation of that por- 
tion of the Seventh Article of the Treaty with Denmark, 
which provides that, “No Danish productions, or any other 
goods on board of, or imported in Danish ships, that can be 
imported by other foreign ships, shall be prohibited, nor pay 
more than those duties levied on goods of the most favored 
nation.” 

Whether these points are well taken or not, I do not con- 
sider it necessary to decide in either case; for there is 
another point not raised by the learned counsel, which, in 
my opinion, puts the matter at rest beyond a doubt. It is 
as follows: 

The last clause of Article VII of the treaty with Denmark 
provides that, “Any alteration in the duties levied on goods, 
shall not take effect nor be enforced, until twelve calendar 
months after the first notification of such change.” The de- 
mand for increased duties in this case was made at the ex- 
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piration of seven months and two days from the publication 
of the change, which, though in accordance with the fourth 
section of the Act of the 24th May providing that “This Act 
shall take effect at the expiration of six months from the 
date of its publication in the Polynesian newspaper,” is in 
direct contravention of the treaty, and consequently invalid. 

In our opinion the fourth section of the Act of the 24th 
May, giving effect to the change of duties at the expiration 
of six months, is clearly opposed to the treaty with Den- 
mark, and hence must fall to the ground as a nullity; but 
the decision that this section is void, does not affect the 
validity of the other sections of the Act, upon which we ex- 
press no opinion. 

We are fully aware of the responsibility resting upon us 
when called to decide upon the validity of a legislative act, 
and we have not come to this decision hastily. 

May 22, 1854. 


BEFORE CHIEF JUSTICE LEE.—IN ADMIRALTY. 


La Morre ann Doperran, vs. B. F. Axl, U. S. ConsvL. 


In a suit to recover the freight of goods, the consignee may set-off dam- 
ages arising from the negligence of the carrier. 

Held: that the carrier was not liable for damage from “sweating,” the 
vessel being furnished with proper dunnage, and the goods well 
stowed. 

If merchendise in good order is entrusted to a carrier, and it arrives at 
its destination in a damaged state, the carrier is responsible, unless 
he can show that the damage is not the result of his negligence. 
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The measure of damages for goods lost, is the net price which they 
would have brought at the port of destination. 

This is an action for the freight of goods conveyed from 
Valparaiso to Honolulu in the plaintiffs’ vessels, and before 
proceeding to the consideration of the questions in contro- 
versy between the parties, it may be proper to state the 
main facts of the case. It appears that on the 7th of Janu- 
ary, 1854, James D. Johnson, U. S. Naval Storekeeper at 
Valparaiso, shipped on board the plaintiffs’ vessel, the 
schooner “Perla,” to be delivered to B. F. Angel, United 
States Consul at Honolulu, 450 bags of biscuit, 90 bags of 


flour, and 91 bags of beans, making in all 55 19-20th tons, 


for which freight was to be paid at the rate of $25 per ton. 
It further appears that on the 16th January, 1854, the said 
Johnson shipped on board the plaintiffs’ vessel, the schooner 
“Adele,” 150 bags, or 15 tons of biscuit, to be delivered to 
B. F. Angel, U. S. Consul at Honolulu, he paying freight for 
the same at the rate of $24 per ton. 

The goods, as appears by the bills of lading, were shipped 
“in good order and well conditioned,” and were to be deliv- 
ered “in the like good order and condition, all and every 
danger and accidents of the seas and navigation, of whatever 
nature or kind, excepted.” The vessels put into the port of 
Papiete, Society Islands, where the “Adele” transhipped 
part of her cargo to the “Perla,” and the balance she for- 
warded by the French ship “ Nil.” 

On the arrival of the “Perla” and “Nil” at the port of, 
Honolulu, the plaintiffs delivered to B. F. Angel, U. S. Con- 
sul, 438 bags of bread, 37 bags of beans, and 25 bags of 
flour, and tendered the delivery of the balance of the goods 
shipped, with the exception of 20 bags of bread shipped by 
the “Nil,” which were lost. The defendant refused to re- 
ceive the balance of the goods tendered, on the ground that 
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they were not in the like good order and condition as when 


shipped, but in a spoiled and damaged state, occasioned not 


by any danger or accident of the seas, but by the negligence 
of the plaintiffs and their agents in the course of the voyage. 
The damaged goods being perishable, were sold at public auc- 
tion for the benefit of whom it might concern, and the plain- 
tiffs then presented their bill for full freight, except for the 
20 bags of bread that were missing, which the defendant re- 
fused to pay, on the ground that the plaintiffs were liable to 
him for damages and non-delivery of a portion of the cargo, 
to an amount exceeding the freight claimed. 

There is no doubt that the bread, flour and beans not de- 
livered, were very badly damaged, but whether damage arose 
from the negligence of the plaintiffs, or from the dangers and 
accidents of the sea, is a question of dispute; and before we 
proceed to determine that question we must settle another, 


raised by the plaintiffs’ counsel, which lies at the very thresh- 


hold of this case. 

It is contended by the plaintiffs’ counsel, that even admit- 
ing that the portion of the goods, which the’ defendant 
refused to reeeive, were damaged by the negligence of the 
plaintiffs or their agents, still such damage cannot be set off 
against the freight. In other words, that the plaintiffs are 
entitled to recover the full amount of freight, and that the 
defendant must seek his remedy for loss and damage of 
goods in a seperate action to be brought against the plain- 
The plaintiffs’ counsel argues on the authority of Lord 
Ellenborough, in the case of Ritchie vs. Atkinson (10 East, 
295), and Davidson vs. Gwynne (12 East, 381), that the de- 
fendant cannot set off loss and damage arising from the neg- 
ligence of the plaintiffs or their agents, against the claim for 
full freight, but must first pay their freight and then seek his 
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remedy in another and distinct suit. I confess that the doc- 
trine contended for is sustained by the cases cited, but with 
all possible respect for the opinion of the eminent Judge in 
those cases, I do not consider it consonant with either 
reason, justice, or the more modern decisions on that subject. 
To say that in an action brought by the carrier for freight, 
the merchant cannot set-off the loss and damage of the goods 
arising from the negligence or misfeasance of the carrier, but 
must be turned over to another suit, would in many cases be 
nothing less than an absolute denial of justice, and shocking 
to all sense of right. In the present case, for instance, the 
plaintiffs reside in Chile, their vessels have returned, they 
have no property here, and to force the defendant to a cross 
action to recover his damages would be a virtual denial to 
him of all remedy. The demands in this case are not such 
as arise out of distinct and independent transactions, but 
grow out of the same transaction, and are intimately related 
to each other. There is a connection between these demands 
—a mutuality of indebtedness, which in my opinion clearly 
entitles them to be settled in the same suit. Upon princi- 
ple, I have no doubt as to the decision of this question, and 
I think it is sustained by good authority. 

Lord Mansfield, in the case of Green vs. Farmer (4 
Burrows’ R. 2220, 2221), in treating of the subject of set-off, 
holds the following language: “ Natural Equity says, that 
cross demands should compensate each other, by de- 
ducting the less sum from the greater, and that the differ- 
ence is the only sum, which can be justly due. But positive 
law, for the sake of the forms of proceeding and convenience 
of the trial, has said that each must sue and recover 
separately, in separate actions. It may give light to this 
case and the authorities cited, if I trace the law relative to 
the doing complete justice in the same suit, or turning the de- 
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fendant round to another suit, which under various circum- 
stances would be of no avail.” He then gives a brief history 
of the doctrine of set-off, showing his view to be, that where 
the demands are clearly connected and arise out of the same 
transaction, they are the proper subjects of set-off. 

Judge Story in his valuable Commentaries on Equity 
Jurisprudence, vol. 2, §1434, in treating of this subject, 
and referring to the decision of Lord Mansfield in the 
case of Green vs. Farmer, says: “As to connected accounts 
of debt and credit, it is certain, that both at law and in 
equity, and without any reference to the statutes, or the 
tribunal, in which the cause was depending, the same general 
principle prevailed, that the balance of the accounts only 
was recoverable, which was therefore, a virtual adjustment 
and set-off between the parties. But there is reason to 
doubt, whether Lord Mansfield’s statement of the jurisdiction 
of equity in cases of set-off is to be understood in its general 
latitude, and without some qualifications. It is true, that 
equity generally follows the law, as to set-off; but it is with 
limitations and restrictions. If there is no connection 
between the demands, then the rule is, as it is at law. But, 
if there is a connection between the demands, equity acts up- 
on it, and allows a set-off under particular circumstances. 

In the case of Hulbert et al. vs. the Pacific Insurance Com- 
pany, 2 Sumner’s R. 477, in which Judge Story refused 
to allow the defendants the right of set-off, the demands 
were unconnected with the plaintiffs’ claim, but grew out 
of separate and distinct transactions. His language main- 
tains the doctrine for which I contend. “However true 
it may be,” says that eminent jurist, “that the right of 
set-off of mutual demands between the parties is founded 
in natural justice and equity (a proposition to which I give 
my full assent), it is very certain, that the common law has 
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not carried this right into full effect; for by that law the 
right of set-off is limited to mutual connected debts, and 
does not extend to debts which are unconnected with 
each other. The present case is not one of mutual con- 
nected debts.” Showing clearly, that if the debts had been 
connected he would have allowed the set-off. 

Courts of Admiralty acting upon the general principles 
of equity will allow set-offs by way of diminishing compensa- 
tion, when they attach to the particular maritime demand 
submitted to their cognizance by the libel. “The set-offs,” 
(says Judge Story, in Willard vs. Dorr, 3 Mason’s R. 171), 
“allowed in the admiralty are principally those, in which ad- 
vances have been made upon the credit of the particular 
debt or demand, for which the plaintiff sues; or which 
operate by way of diminished compensation for maritime 
services on account of imperfect performance, misconduct, or 
negligence ; or as a restitution in value for damages sus- 
tained in consequence of gross violations of the contract for 
such services.” 

The later decisions in the United States on this point, 
except in those States where the statute intervenes to pre- 
vent, sustain the doctrine of set-off in cases like the present 
to the fullest extent. These cases will be found referred to 
in the U. S. Dig. 2 vol. Supp. 758, and in Abbott on Shipping, 
5th Am. Ed. by Perkins, 517, Note 1. 

In an action brought to recover the amount of freight 
agreed to be paid for the transportation and delivery of a 
certain quantity of merchandise from Buffalo to Chicago, 
evidence, that a portion of the goods agreed to be trans- 
ported exceeding in value the whole amount of the freight 
claimed, was through the negligence, carelessness and im- 
proper conduct of the plaintiff, lost and destroyed on the 
voyage, was held to be admissible, as well in the nature of a 
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set-off, as, also, for the purpose of reducing the amount 
sought to be recovered by the plaintiff Edwards vs. Todd, 
1 Scammon, 463. 

Again, in the case of the Kaskaskia Bridge Co. vs. 
Shannon, 1 Gilman 15, it was held, that in an action for 
freight, the defendant may set-off a loss of a portion of the 
goods, agreed to be transported, by the carelessness and 
negligence of the carrier. 

But it is said these decisions are based upon the practice 
act of Illinois, which allows such demands to be set-off. 
Grant this to be true, and yet it does not lessen the weight 
of those decisions. The principle upon which the statute is 
based is a correct one. 

In Pennsylvania also it has been frequently decided, that 
in an action brought by a common carrier against the con- 
signee to recover the price of carrying, the defendant may set 
up as a defense, negligence, or want of skill in the carrier, 
whereby the goods were deteriorated in value. Leech vs. 
Baldwin, 5 Watts, 446, Humphrey vs. Reed, 6 Wharton, 435; 
Harrison vs. Morton, 2 Ashmead, 150. 

It being settled then, that the defendant may set-off dam- 
ages arising from the negligence of the plaintiffs or their 
agents, let us proceed to consider the next question, namely, 
what is the nature of the damages in this case. Are they the 
result of negligence on the part of the carrier, or did they 
arise from causes for which the plaintiffs are not liable? 

On one side it is said that the injury arose from the ordi- 
nary deterioration of the goods in the course of transportation 
and from the dangers of the seas, and is in nowise attribut- 
able to the neglect or misconduct of the plaintiffs, On the 
other hand it is maintained that the injury was the result of 
bad stowage, neglect to pump the vessel and other careless- 
ness on the part of the carrier. 
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A large portion of the damaged goods on board the “ Perla, 
it appears, were injured by what is termed “sweating,” which 
may arise from various causes, such as the confinement, close- 
ness, or newness of the ship, and the nature of the goods 
conveyed. Where goods become deteriorated in value from 
any intrinsic principle of decay naturally inherent in the 
goods themselves, or the sweat of the hold, where there has 
been proper stowage and no negligence on the part of the 
carrier, the merchant must bear the loss, as well as pay the 
freight, for the master and owners of the vessel are in no 
fault, nor does their contraet contain any insurance or war- 
ranty against such an event. (Abbott on Shipping, 428; 
Angell on Carriers, §210.) But the carrier is responsible for 
the careful stowage of the goods (unless by usage or agree- 
ment this business is to be performed by the shipper), and 
is bound so to stow aud arrange the different articles, that 
they may not be injured by each other, or by the motion or 
leakage of the ship. And where the goods are perishable in 
their nature, such as fruits, vegetables, &c., the master is 
bound to take all reasonable care of them, and if they require 
to be aired or ventilated he must take the usual and proper 
methods for this purpose. (Abbott on Shipping, pp. 346, 
371; Angell on Carriers, §210, 211, 212; The Schooner Ree- 
side, 2 Sumner, 567.) 

From the evidence, it appears that the vessel was furnished 
with proper dunnage and the goods were well stowed, there- 
fore, I am clearly of the opinion that the damage arising from 
the “sweating” is one for which the plaintiffs are not re- 
sponsible. But with reference to the damage of the twenty 
half bags of flour and twenty-five bags of beans, which were 
injured with salt water, I am of a different opinion, for the 
plaintiffs are bound to exculpate themselves from the charge 
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of negligence in the case of those goods, and have failed to 
do so. 

Of the goods shipped by the “ Adele,” there were twenty 
bags of bread missing, and twelve damaged, which the de- 
fendant refused to receive. For the twenty bags lost the 
plaintiffs must pay, and it now remains to determine who 
must bear the damage of the twelve bags. 

This bread was transferred from the “ Adele” to the French 
ship “Nil,” at Tahiti, and there is not a particle of evidence 
submitted to the Court to show how it was injured. Indeed, 
we are left entirely in the dark respecting the bread shipped 
by the “Adele,” further than the facts, that it was shipped in 
good order, transhipped in Tahiti, and arrived in bad order. 
We are asked to presume that the damage was not the result 
of negligence on the part of the carrier, but in the absence 
of all evidence on the subject, we think the legal and just 
presumption is the other way. If merchandise in good or- 
der is entrusted to a carrier, and it arrives at its destination 
in a damaged state, the carrier is responsible, unless he can 
show that the damage is not the result of his negligence. 
The onus is upon the carrier to show how the goods were in- 
jured, and not upon the merchant. To impose upon the 
merchant the obligation to prove negligence on the part of 
the carrier would be a great hardship, for he does not 
usually accompany the ship, and is not acquainted with the 
incidents of the voyage, whereas, on the contrary, it is an 
easy matter for the master when he has used care and dili- 
gence in transporting the property, to show that care, and 
the absence of any negligence on his part. 

In the case of Webb in re, 6 Scott N. R, 956 (cited in 
Angell on Carriers, §213, Note 2), which was an action to re- 
cover damages for injuries done to a case of looking-glasses 
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shipped on board the defendant’s vessel, Judge Oakley said : 
“The law presumes, that if the goods were safe when put on 
board, that the injury to them arose from negligence on the 
part of the defendants, unless they show the contrary.” 
(See also Angell on Carriers, §212, Note 2.) 

The next question is, at what rate shall the defendant be 
compensated for the twenty bags of bread lost, and the 
twelve injured by the “Adele,” and the flour and beans in- 
jured by salt water on the “Perla?” Shall it be at the price 
of bread at Valparaiso, the port of shipment, or at Honolulu, 
the place of destination? In other words, what is the cor- 
rect rule by which to measure the damages of the shipper in 
case of loss or injury to his goods? 

Judge Conkling, in his learned Treatise on Admiralty, says, 
«After considerable research, I have not had the good for- 
tune, extraordinary as it may seem, to find that any definite 
rule has been definitely established with respect to the meas- 
ure, by which the damages of the shipper, in case of loss or 
injury to his goods, are to be estimated.” But he evidently 
inclines to the opinion, reasoning by analogy from the rule 
in cases of prize and insurance, that the measure of damages 
should be the value of the goods at the time and place of 
shipment, in case of loss, and in case of damage, the diminu- 
tion of value by reason of injury, estimated by the same 
standard. I think, however, that upon principle, the meas- 
ure of damages, should be the value of the goods at the 
place of destination, and I believe the weight of authority 
and late decisions will be found to accord with this view. 
“All the ordinances and authorities,” say the Court in the 
case of Wilkinson vs. Laughton, 8 Johnson’s R., 213, “declare 
this to be the rule, when the goods are sold by the master 
from necessity, in the course of the voyage; and why should 
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not the same rule apply, when the goods are missing by 
other means?” In case of loss the damage to the plaintiff, 
by the non-delivery of his goods, it strikes me, is the net 
price which the goods would have brought, at the place of 
destination, and upon principle I cannot see how any other 
view can well be adopted. If the goods should be of in- 
creased value, at the place of delivery, as they generally are, 
and the liability of the carrier extends no further than the 
value at the place of shipment, there is very great tempta- 
tion to fraud, and public policy requires, that a carrier 
should be removed from all temptation to convert the goods 
to his own use. For a more able exposition of these views, 
and a history of the cases bearing on this point, I would 
refer to Flanders on Maritime Law, §211, Note 4. In a late 
Treaties on this subject, the measure of damages in actions 
against common carriers, is stated to be, the value of goods 
at the place of destination. (Sedgwick's Measure of Dam- 
ages, p. 170.) À 

The whole amount of freight less that for the 20 bags of 
missing bread, amounts to $1,724 16, and from this we must 
deduct the value of the 20 bags of bread lost, at its price in 
Honolulu (less freight, duties, and charges), which we esti- 
mate at $140. There must also be deducted the damage to 
the twelve bags of bread injured by the “Adele,” and the 
twenty half bags of flour and twenty-three bags of beans in- 
jured by salt water in the “Perla,” all of which I estimate at 
$170 50. This will leave a balance of $1,413 66, the correat 
amount of freight due the plaintiffs. From this balance we 
should deduct the sum of $604 44 now in the hands of, and 
received by, the plaintiffs for damaged goods sold for the 
benefit of whom it might concern, which leaves the sum of 
$809 22. 

My judgment accordingly is, that the defendant shall pay 
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to the plaintiffs the sum of $809 22, and that the costs of 
Court shall be divided equally between both parties. 

Mr. Blair proctor for plaintiffs. 

Mr. Bates proctor for defendant. 


MOTION FOR A NEW TRIAL.—OCTOBER 24, 1854. 


JohN G. Lewis vs. W. H. Davis and R. G. Davis. 


When the jury take the law into their own hands, and find a verdict 
contrary to the law, without regarding the instructions of the Court, 
the Court will set aside such a verdict so often as it is returned. 


Cmer Justice Lee delivered the decision of the Court. 

This was an action of ejectment brought to recover pos- 
session of a certain lot in Honolulu, the title to which 
had been previously litigated before the Land Commission 
and Supreme Court, and finally decided to be in the heirs of 
Polly Holmes. The plaintiff claiming to be one of the heirs 
of Polly Holmes, and the true representative of the other 
heirs, brought this suit to recover the possession of the 
property. 

On the trial of the case at the last April Term, the Court 
charged the jury that the finding of a former jury of the 
Supreme Court, on an appeal from the Land Commission, 
that the title was in the heirs of Polly Holmes, was con- 
clusive and binding upon the parties, and that if they found 
the plaintiff Lewis to be heir of Polly Holmes and the true 
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representative of the other heirs, his brothers, their 
verdict should be for the plaintiff. The jury after a short 
absence returned into Court with a special verdict, to the ef- 
fect, that the plaintiff was the heir of Polly Holmes through 
his own right and as the representative of his brothers. 

The counsel for defendants objecting to a special verdict, 
the Court instructed the jury to find a general verdict for 
either the plaintiff or the defendants; whereupon they re- 
tired, and after a long absence finally rendered their verdict 
for the defendants, three jurors dissenting in favor of the 
plaintiff. 

The counsel for the plaintiff now moves the Court for a 
new trial, on the ground that the finding of the jury was 
directly in contravention of their first verdict, the ruling 
of the Court, the evidence and the law. 

This Court has always been reluctant to grant new trials, 
especially in cases where they have been asked on the 
ground that the verdict was contrary to the evidence, for 
where the question was one of fact, and the jury had pro- 
perly weighed and passed upon the evidence, the Court 
has not felt authorized to set the verdict aside, although 
it might upon the same evidence have been of a different 
opinion. But where the jury take the law into their own 
hands, and find a verdict contrary thereto, without regarding 
the instructions of the Court, the case is different, and the 
Court are bound to set aside such a verdict so often as it is 
returned. This rule is so well established as to render 
it unnecessary to cite any authorities in its support. 

That the jury is to pass upon the facts and the Court up- 
on the law, is a principle which lies at the foundation of jury 
trial in every country blessed with this institution; and 
as the Court is responsible for the correctness of the law, 
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it may not permit the jury, in civil actions at least, to usurp 
its authority; for if it does there would be no certainty in 
the administration of justice. It is our desire always to sus- 
tain and confirm verdicts where we can do so without viola- 
ting the law, but when it is manifest that the jury have 
mistaken their duty we shall not hesitate to set their verdict 
aside and grant a new trial. 

The doctrine on this subject is ably set forth by Lord 
Mansfield in Bright vs. Eynon, 1 Bun. 393, and by Chief 
Justice Shaw in the case of Cunningham vs. Magoun, 18 
Pick. R. 13. 

“Trials by jury, says the former, in civil cases, could 
not subsist now without a power somewhere to grant new 
trials.” 

“There are numberless causes of false verdicts, without 
corruption or bad intention of the jurors. They may have 
heard too much of the matter before the trial, and imbibed 
prejudices without knowing it. The cause may be intricate ; 
the examination may be so long as to distract and confound 
their attention.” 

“Most general verdicts include legal consequences as well as 
propositions of fact; in drawing these consequences the jury 
may mistake, and infer directly contrary to law.” 

“If unjust verdicts obtained under these and a thousand 
like circumstances, were to be conclusive forever, the de- 
termination of civil property, in this method of trial, would 
be very precarious and unsatisfactory. It is absolutely 
necessary to justice that there should, upon many occasions, 
be opportunities of reconsidering the cause by a new trial.” 

Chief Justice Shaw in the case of Cunningham vs. Magoun, 
says: The great principle which is at the basis of jury 
trial, is never to be lost sight of, that to all matters of 
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law, the Court are to answer; to all controverted facts, 
the jury. The verdict of a jury is practically to be taken for 
truth. , 

“Formerly this distinction was effectually preserved by 
special pleading, whereby juries were compelled to answer 
yes or no, to a precise fact, averred on one side and denied 
on the other, and by attaints and other expedients, where 
juries departed from the truth, through prejudice or corrupt 
motives. But by the prevailing use, in modern practice, 
of general declarations and general issues, the jury is in 
most cases left to find a general verdict, which necessarily 
embraces the whole matter of law and fact. The mode 
of trial therefore necessarily is, when the evidence is out, for 
the Court to direct the jury hypothetically, adapting the 
instructions in point of law to the state of the evidence, 
putting it to the jury to return a verdict for the plaintiff 
or defendant, as they shall find certain facts proved to 
their satisfaction or otherwise, by the evidence. The conse- 
quence obviously is, that the jury, in finding a general 
verdict, do in form return a verdict embracing the matter of 
law as well as fact; and, therefore, as they may mistake 
the instructions of the Court, or may take the law into 
their own hands, imagining it to be severe or inequitable, 
they may return a verdict manifestly against the law and 
truth of the case. To render such a mode of trial safe 
and tolerable, there must exist a power, somewhere, to 
re-examine verdicts with some freedom, and when it is 
manifest that juries have been warped from the direct line of 
their duty, by mistake, prejudice, or even by an honest 
desire to reach the supposed equity, contrary to the law 
of the case, it will be the duty of the Court to set the verdict 
aside. When, therefore, the evidence is clear, plain and 
strong, and the law has been clearly and explicitly stated to 
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the jury, and they decide against the law, it imposes up- 
on the Court the duty of interfering, because it must be 
apparent, that the jury have either unintentionally erred, by 
mistaking the terms of their instructions, or misapprehended 
the weight of the evidence, or that they have mistaken their 
duty or abused their trust.” 

How the jury, after their finding their first verdict, could 
find the latter, I can form no idea. Whether it was from 
misunderstanding the direction of the Court, mistake, pre- 
judice, or an honest desire to do what they thought was 
equity, I cannot tell, but clear I am, the verdict is con- 
trary to the law, and I think the motion for a new trial 
should be granted. My associates entirely agree with me in 
this opinion, and our judgment is, that the motion be 
granted, and that the costs of this suit abide the event of the 
new trial. 


APPLICATION FOR A WRIT OF MANDAMUS.— 
OCTOBER 28, 1854. 


Tre Kine vs. Amo. 


The Court granted a rule against one of the Circuit Judges of Hawaii, 
requiring him to show cause against the issuing of the writ, where he 
refused to grant an appeal. The application had previously been de- 
nied by the presiding Judge on the circuit, upon the statements of 
the Circuit Judge, but those statements did not appear of record. 


Caer Justice Lre delivered the decision of the Court. 
This is an application for a writ of mandamns, com- 
manding W. Momona, one of the Circuit Judges of the third 
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Judicial District, to grant an appeal from a decision made 
by said Judge at chambers, on the 18th of April, 1853, 
whereby the defendant was convicted of manufacturing in- 
toxicating drinks and selling the same to natives. 

It is admitted by the counsel for the defendant, that Aiko 
has not complied with the statute relating to appeals, which 
requires any party wishing an appeal to give notice of 
the same within ten days after rendering the decision, 
and within thirty days thereafter to pay the costs ac- 
crued and deposit a good and sufficient bond in the penal 
sum of $50 to pay the costs further to accrue in case he 
is found guilty in the Court above. But it is said that 
the neglect of the defendant to comply with the statute 
arose partly from the absence of the Judge and in part from 
his assurance that the defendant could have his appeal 
at any time, he having given notice of the same. 

The motion for a mandamus was made before Judge Ii, at 
the last September Term of the third Judicial District, 
and denied, Judge Ii having satisfied himself from the 
statements of the Circuit Judge, that the fact set forth 
in the plaintiffs’ petition were not true; and if those state- 
ments were on record, we should not for a moment hesitate 
to deny the motion which is renewed before this Court. 
But as they are not, we hereby order that a rule be granted, 
commanding the Circuit Judge to show cause, within twenty 
days after service of the petition and the order of this 
Court, why the writ of mandamus commanding him to grant 
the appeal should not be issued. 
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H. H. Sawyer vs. Joun PATY. 


The defendant, as master of a packet running to California, having con- 
veyed a judgment debtor of the plaintiff’s out of the Kingdom without 
@ passport, was held liable to pay the debt, under the provisions of the 
passport law of 1852. 

An argument of inconvenience can have no weight in the construction 
of a statute, where its meaning is plain. 


This case was submitted to the Court on the following 
statement of facts: 

“The undersigned, attorneys for the plaintiff and defend- 
ant in the above entitled suit, submit the following statement 
of the facts in the case. 

“The defendant in this case is, and was, on the 20th of 
May last, master of a certain vessel called the ‘Restless,’ 
trading between this port (Honolulu) and San Francisco, in 
California; that a judgment was obtained at the last April 
Term of this Court, by the plaintiff in this case, against Abel 
Harris, for the sum of $135 37. 

“On the 20th of May last, the said judgment being then 
unsatisfied, as it is at this day, the said Abel Harris was re- 
ceived on board of, and left this Kingdom in, the said vessel 
called the ‘Restless,’ as a passenger, he not having first ob- 
tained a passport in manner and form as prescribed by the 
laws of this Kingdom. 

“That the said Abel Harris left this port for the purpose 
of transacting some business in San Francisco, and of return- 
ing to this port. That he did return to Honolulu, where he 
at present is, and has been ever since the month of July. 

“That the debt upon which the aforesaid judgment was 
recovered, was alleged to have been contracted during the 
month of February, 1853; and that the said Abel Harris, 
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after the contracting of the said debt, and before the recov- 
ery of the said judgment, did leave this Kingdom several 
times, in the prosecution of his business, and returned 
hither. 

“That at the time of the recovery of the aforesaid judg- 
ment by the said Sawyer against the said Harris, he had left 
this port in the barque ‘John Wesley, as master, for the 
purpose of prosecuting a voyage to San Francisco, but was 
obliged to return. 

“That on the day of the sailing of the aforesaid vessel 
called the ‘Restless,’ the said H. H. Sawyer took no means 
to obstruct the departure of the said Harris, and that the 
said Abel Harris was, at the time of the bringing of this suit, 
within the jurisdiction of this Court. 

“ (Signed) G. M. Roszrrson, Attorney for plaintiff, 
“s C. C. Harris, Attorney for defendant.” 

CH Justice Lee delivering the opinion of the Court said: 

The substance of this case is briefly this: Captain Paty, 
of the schooner ‘ Restless,’ took out of this Kingdom to San 
Francisco, in California, one Abel Harris, who was indebted 
to the plaintiff, Sawyer, in the sum of $135 37, the said 
Harris not having obtained a passport as required by law, 
and Sawyer now claims that by so doing, Paty has rendered 
himself liable to pay the debt of Harris. The defendant an- 
swers this claim by saying that Harris returned to the isl- 
ands, and was within the jurisdiction of the Court at the 
commencement of this suit, and that the plaintiff has lost no 
remedy, nor suffered any injury by Captain Paty’s act. 

By the law of 1846 (Stat. Laws. vol. 1, p. 80), it was pro- 
vided that, “It shall not be lawful for the commanding officer 
of any Hawaiian or foreign vessel to carry out of this King- 
dom as a passenger, any domiciled alien, naturalized for- 
eigner, or native, without previous exhibition to him of a 
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passport from His Majesty’s Minister of Foreign Relations, 
as prescribed in the second part of the act. 

“The commanding officer of any vessel who shall violate 
the provisions of this article, shall, upon return into His 
Majesty’s jurisdiction, be subject to all the debts and other 
liabilities to private individuals in this Kingdom, of the pas- 
senger so by him carried away; and his vessel to attachment, 
confiscation and sale, for the payment thereof, as prescribed. 
in the act to organize the judiciary.” 

By an act passed on the 15th of June, 1848, the act of 
1846 was amended, by requiring every person wishing to 
leave the Kingdom to post a notice of his intended departure 
before he could obtain a passport; and also imposing upon 
any master of a vessel who should take abroad any passen- 
ger who had not obtained the passport required by law, a 
penalty of one hundred dollars in addition to the former 
penalty of being liable to pay the passenger’s debts. (Stat. 
Laws, 1848, pp. 48, 49.) 

In 1852, the law relating to passports was further amend- 
ed; but the liability of masters of vessels to pay the debts of 
passengers to a foreign country who have not obtained pass- 
ports, was not in the least impaired, but again re-enacted. 
Sections 8 and 9 of the Act of 1852. (Stat. Laws, 1852, p. 
37) read as follows: 

Section 8. Every person who may have resided in the 
islands, living on shore for more than fourteen days, shall 
be liable to take out a passport before he can leave the 
Kingdom.” 

Section 9. “Every captain of a vessel, be the flag of such 
vessel Hawaiian or foreign, who shall convey out of this 
Kingdom as a passenger, any person whatever to whom this 
act applies, without a passport, shall be subject for every 
such person to a fine of fifty dollars, and moreover to be 
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held liable for all the debts and obligations which such pas- 
senger may have left unpaid in this Kingdom, and if he 
should not pay such fine and debts, his vessel shall be sub- 
ject to attachment, confiscation and sale for the payment 
thereof.“ 

Now by the reading of the statutes, it must be obvious to 
every one, we think, that Captain Paty, by taking Harris out 
of the Kingdom without a passport, has rendered himself 
liable for the payment of Harris’ debt. The language of 
the law is clear, direct and unmistakable, and cannot be 
violated with impunity. The burden is upon the master of 
the vessel to see that his passengers have the passports 
required by law, and if he neglects to do so, and takes them 
out of the Kingdom without such passports, he voluntarily 
assumes the responsibility of paying their debts. 

But it is said that Harris has returned and was within the 
jurisdiction of the Court at the commencement of this suit, 
and hence, that Sawyer has sustained no loss by his depar- 
ture, and ought not to hold Paty responsible. That Sawyer 
has sustained no loss does not appear, and it is a matter we 
have no right to presume. But even granting that it were 
80, it would not relieve Captain Paty of the liability he has 
incurred to pay the debt. This statute was made pro bono 
publico, and its construction admits of no doubt. Our com- 
munity is a most fluctuating one, where people come and go 
as the sands of our shores—where debts are easily con- 
tracted, and the vigilance of the creditor as easily eluded by 
a sudden escape to a foreign country. The evil arising from 
absconding debtors was a serious one, and to remedy the 
misthief in part, the law in question was passed; and I am 
glad to say has worked thus far to the general satisfaction. 
It has in a great degree protected our merchants, and saved 
all classes of our community from serious loss. 
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Again it ig urged that a rigid construction of the law 
would work great inconvenience, and very serious in its con- 
sequences. This may or may not be so, but an argument of 
inconvenience and consequences can have no weight unless 
the construction of the statute be doubtful. “If the mean- 
ing of a statute be doubtful, the consequences are to be con- 
sidered in the construction—but, where the meaning is plain, 
no consequences are to be regarded in the construction—for 
this would be assuming a legislative authority.” (Bacon’s 
Abridgment, vol. 8, Tit. Statute, p. 255) and authorities there 
cited. 

We do not wish to be understood as saying that this Court 
would not, in a case of extreme hardship (such for instance 
as where the master of a vessel, after leaving the Kingdom, 
discovers that a passenger has no passport and immediately 
returns with him), do all in its power for the master’s relief, 
but equity as well as law must abide by the statute, and it 
will be time enough to decide how far we can go for his 
relief, when such a case arises. 

We are all of the opinion that Captain Paty is clearly lia- 
ble to pay the debt; and accordingly order that judgment be 
entered for the plaintiff with costs. 


(Decided at the October Term, 1854.) 
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Isaac R. MITCHELL vs. James Fax. 


Plaintiff brought his action in his own name, omitting to join his part- 
ners, and defendant moved a non-suit, which was refused. Verdict for 
the plaintiff. The defendant moved to set aside the verdict, which the 
Court refused to do, as it appeared that substantial justice had been 
done notwithstanding the mistake in not granting the non-suit, and 
ordered judgment to be entered for the plaintiff, on certain condi- 
tions. 


Curr Jusrick LE: 

This was an action brought to recover the sum of $649 14 
for goods, wares and merchandise sold to the defendant. A 
copy of the account annexed to the plaintiff's petition shows 
that the goods were sold to defendant not by the plaintiff, 
but by Mitchell & Co., and upon a trial of the cause before 
JuDGE ANDREWS, the same facts appeared in evidence. Where- 
upon the counsel for the defendant moved the Court to non- 
suit the plaintiff, on the ground that the action was brought 
in the name of one only of the partners of the firm of Mit- 
chell & Co., when all the members of that firm should have 
been joined as plaintiffs in the suit. The Court refused to 
grant the motion, when the defendant proceeded to give evi- 
dence of a set-off, and the jury found a balance due the 
plaintiff of $94 69. The defendant’s counsel took exception 
to the ruling of the Court in refusing to grant the non-suit; 
and upon this exception, now moves that the verdict be set 
aside. 

It is a general rule of practice too well established to 
admit of controversy, that in the case of partners, all the 
members of the firm who were partuers at the time of the 
contract should be joined as plaintiffs, in an action on 
that contract. The reason given is, that where the interest 
is joint, if several were to bring actions for one and the same 


147 


148 


260 HAWAIIAN REPORTS, 1854. 


Mitchell v. Fay. 


cause, the Court would be in doubt for which of them to 
give judgment. (See Story on Partnership, §241; Collyer on 
Partnership, §649; Ist Chitty on Pleading, pp. 9, 11.) 
There are exceptions however to this general rule, as in the 
case of dormant partners, and those who are merely nominal ; 
but it is quite unnecessary for me to cite those exceptions as 
they do not arise in this case. 

The mistake of omitting to join the other member of 
the firm of Mitchell & Co. as a plaintiff in the action, was un- 
doubtedly a fatal one; but it is urged by the plaintifi’s 
counsel that if the defendant intended to avail himself 
of this error, he should have demurred to the action in the 
outset, and saved the plaintiff the costs of the trial; and 
that his neglect to do so should be considered as a waiver of 
his objection. There is much force in this position, and 
to a certain degree I think it sound. Where the omission to 
join all the members of the firm as plaintiffs, appears on the 
face of the pleadings, as in this case, it is the duty of the de- 
fendant to demur at once, that the plaintiff may amend and 
be saved the costs of a trial. Where the error of non- 
réjoinder is plain and palpable on the face of the papers with 
which the defendant is served, and the defendant fails to call 
the attention of the plaintiff to his error by a demurrer, but 
allows him to go on and incur costs in the trial, it is but fair 
to hold him responsible for those costs up to the time when 
he makes those objections known. It is true the defendant 
may avail himself of the error on demurrer, or as a ground of 
non-suit on the trial, or on a motion in arrest of judgment, 
but in order to obtain full costs he must demur, when 
good and plain grounds for it exist on the face of the 
pleadings. 

I am clearly of the opinion that the nonsuit should have 
been granted; but as there was no rule of practice then es- 
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tablished by the Court on this point, and as my brethren are 
of the opinion that by allowing the defendant the full benefit 
of set-off, not only as against the plaintiff alone, but against 
Mitchell & Co. (by which he reduced the claim from 
$649 14 to $94 69), full and substantial justice has been done 
between the parties, we shall not hold the plaintiff to 
the strict rule of the law. The objection raised does not 
really affect the merits of the case, so far as the amount 
found due is concerned, for the defendant admits that 
he owes the plaintiff $72, but the great question is one 
of costs. 

My brethren are of the opinion, in which I fully concur, 
that the cause of justice will be best promoted, not by driv- 
ing the parties to the expense of a new trial, but by ordering 
judgment for the plaintiff to be entered for the amount 
of the verdict, $94 69, and the plaintiff to pay all costs, 
including those of this motion, except those incurred between 
the service of a copy of the petition and account upon 
the defendant and his motion for a nonsuit. 

Judgment accordingly. 

Mr. Montgomery for plaintiff. 

Mr. Blair for defendant. 
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DECISION OF CHIEF JUSTICE LEE. 


B. F. Harpy vs. B. F. ANGEL. 


To support the plea of tender, and thereby save costs, it must appear 
that the tender was absolute, and uncoupled with any condition. Mo- 
ney tendered with a demand for a receipt is not a legal tender. 


This was an action brought to recover a balance of account 
due for service, rendered by the plaintiff as Physician of the 
United States Hospital, amounting to $582, and $200 for 
rent of office leased to the defendant. Defendant plead, 
that as to the $582 claimed for services, he was not in- 
debted ; and as to the item of $200 for rent, he was only in- 
debted in the amount of $135, which sum he had tendered to 
the plaintiff previous to the commencement of this suit. 
The jury found a verdict for the plaintiff for only $135, 
the amount due to him for rent, and defendant’s counsel now 
moves that the plaintiff be ordered to pay the costs of 
the suit, on the ground that a good and sufficient tender was 
made to him of the full amount found due by the jury. The 
plaintiff objects to this, alleging that the tender was not 
sufficient, inasmuch as it was not unconditional. From the 
evidence of Mr. Dougherty, who made a tender on behalf of 
the defendant, it appears, that the tender was coupled with 
the condition that the plaintiff would give a proper receipt 
on account of rent; this the plaintiff refused to do, but 
stated that he was willing to receive the money and to give 
& receipt on account. 

With regard to the law on this subject there can be little 
doubt. To support the plea of tender, and thereby save 
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costs, it must appear that the tender was absolute, and 
uncoupled with any condition. Money tendered with a 
demand for a receipt is not a legal tender; and the de- 
fendant, by insisting on a receipt on account of rent, has lost 
the benefit of his tender. He should have made his tender 
unconditional, and then upon the rendition of the verdict 
that no more was due to the plaintiff, he would have been en- 
titled to costs. 

A case directly in point is that of Thayer vs. Brackett, 12 
Mass. 450; see also Loring vs. Cook, 3 Pickering, 50; 5 
Pickering, 259, 270; 3 Starkie on Evidence, 1086; 2 Green- 
leaf on Evidence, §605; and authorities there cited. 

Motion denied. 

Mr. Montgomery and Mr. Blair counsel for plaintiff. 

Mr. Bates counsel for defendant. 


(This cause was tried at the October Term, 1854.) 


OCTOBER TERM—1864. 


WILIAX FELL et al. vs. Wri OC. PARKE. 


On a motion for a second commission to take testimony abroad, the ap- 
plicant must set forth what he expects to prove by the witnesses 
named. 

If there are bills of sale, deeds, or writings of any kind to be proved, 
they should be annexed to the affidavit. 


Cur Justice LE. — This is a motion for a Second Com- 
mission to take the evidence of certain witnesses named in a 
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former commission, and also that of new witnesses, on the 
ground that one of the witnesses in the first commission was 
improperly named, and consequently his evidence not taken ; 
that another witness had deceased since the issuing of 
the first commission, and that the same facts can be proved 
by Henry E. Cohan, one of the new witnesses proposed to be 
examined. The plaitiffs’ affidavit sets forth that the other 
new witnesses were not known to them at the time of the 
issuing of the first commission. 

To this motion it is objected, that the plaintiffs’ affidavit 
does not state, that the witnesses proposed to be examined 
are without the Kingdom, or that they are material, as 
required by statute; and further, that the motion should not 
be granted, because certain bills of sales, referred to in 
the interrogatories accompanying the affidavit, are not at- 
tached, or set forth in the papers, as they ought to be, 
in order to enable the defendant to file proper cross in- 
terrogatories. 

Every petition for a commission under our statute, should 
set forth the names of the witnesses; that they are with- 
out the Kingdom; that they are material; and that the party 
asking for the commission cannot safely proceed to trial 
without their evidence. As a general rule the affidavit 
should set forth what the petitioner expects to be able to 
prove by the witnesses, in order that the Court may 
judge of its materiality; but the Court will always exercise 
a sound discretion on this point, and will not require it to be 
set forth, where good reasons are shown why it should 
not be. But on motion to grant a second commission, to 
take the evidence of new witnesses, the Court will always re- 
quire the party asking for it, to state what he expects 
to prove by those witnesses. 

Now to apply these rules to the case in hand, I think 
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the affidavit is sufficient so far as the testimony of Smith, 
Bunker and Cohan is concerned; but in reference to 
Schleiden it is insufficient; for it does not state that he 
is without the Kingdom; that he is material; or what 
the plaintiffs expect to prove by him. 

We next come to the objection that the bills of sale, 
which the witnesses are expected to prove, should ac- 
company the affidavit. I think this objection is well taken. 
If there are bills of sale, deeds, or writings of any kind to be 
proved, they should be annexed to the affidavit, and marked 
as they are referred to in the interrogatories. (1 Burrill’s 
Practice, 445.) This is necessary, to enable the other party 
to put intelligent cross interrogatories. 

Motion denied. 

Mr. Blair, Mr. Montgomery and Mr. Harris, counsel for 
plaintiff. 

Mr. Bates, counsel for defendant. 


JANUARY TERM—1855. 


Toe Kine vs. GEORGE MoGrecor. 
Appeal not properly taken :—Practice, 


The defendant was charged and found guilty, in the Police 
Court, for selling spirituous liquors without license, and the 
case came before this Court on appeal. The counsel for the 
Crown moved that the case be struck from the calendar, on 
the ground that no bond for costs had been filed in the 
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Court below, as required by the statute, and that no appeal 
had ever been properly taken. Motion granted. 

Mr. Bates for the Crown. 

Mr. Montgomery for the defendant. 


TRE Kine vs. HENRY GRANT. 


It appearing that the principal witnesses against defendant were inter- 
ested in the fine, the Court directed an acquittal. 


The defendant was charged with adultery, and the case 
came. before this Court on appeal from the Circuit Judge at 
chambers. It appearing that the principal witnesses against 
the defendant were interested in the fine to be imposed upon 
him, if found guilty, the Court instructed the jury to return 
a verdict of not guilty, which they accordingly did. 

Mr. Bates for the Crown. 

Mr. Blair for the defendant. 


Warren R. CUTHBEBT vs. Toe HAWAIIAN GovERNMENT. 


A suit cannot be instituted against this Government, without the per- 
mission of the King in Council. 


Mr. Bates, for the Government, moved that this cause be 
struck from the calendar, on the ground that the Govern- 
ment could not be sued except by permission of the King in 
Privy Council, which permission had never been obtained. 

The Court said that as a general rule no government could 
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be sued, and that the proper resort of those having claims 
against the Government was the legislature, which body it 
was presumed would render to every man his just dues. 

This was the law in other countries, and it was expressly 
provided by our statutes that no suit could be instituted 
against the Government, unless by permission of the King in 
Privy Council. The motion was accordingly granted. 

Mr. Montgomery for the plaintiff. 

Mr. Bates for the Government. 


Pamir Hennessy vs. O. R. Woop. 


Plaintiff was convicted of a misdemeanor in the Police Court, gave no- 
tice of appeal, and deposited the amount of his fine in the hands of 
the Deputy Sheriff, to be restored if plaintiff was acquitted above; 
having neglected to perfect his appeal, held, that he could not recover 
back his money. 


The plaintiff was convicted in the Police Court of Hono- 
lulu, in May last, of selling spirituous liquors to natives, and 
fined two hundred dollars, or to be imprisoned. To avoid 
the imprisonment, he deposited in the hands of the defen- 
dant, who is Deputy Sheriff, the amount of his penalty, and 
took a receipt from Wood providing that the money should 
be restored to him provided the prosecution should fail to 
convict him of the charge on his appeal to the Supreme 
Court. The plaintiff alleged that he appeared at the ensu- 
ing term of the Supreme Court and was not convicted, and 
therefore that the defendant was bound to restore him the 
two hundred dollars with interest. In answer to this it was 
contended for the defendant that the plaintiff had neglected 
to take his appeal, as required by statute, and therefore that 
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Hennessy could not be tried and convicted ; that the plaintiff 
ought not to be allowed to avail himself of his own negli- 
gence and recover back his money. The Court charged the 
jury that if the plaintiff had failed to comply with the statute 
in taking his appeal, the fault was his own, and he ought not 
to recover. Verdict for the defendant. 

Mr. Blair for plaintiff. 

Mr. Bates for defendant. 


B. F. Snow vs. Lyman Swan anp O. G. CLIFFORD. 


The buyer of goods, upon the discovery of their insufficiency, is bound 
to give notice to the vendor that they do not conform to the contract, 
or his silence may be interpreted as a waiver of all right to complain 
of the goods, and will afford a presumption that they corresponded to 
the agreement, 


This was an action brought to recover the price of certain 
coals. The defense was, that the coals fell short of the 
amount sold, some twelve tons, and the point in dispute was 
who should suffer the loss of the deficiency. This wasa long 
and important case, involving many points of law. One 
point decided by the Court was to the following effect; that 
the buyer of goods, upon the discovery of their insufficiency, 
is bound to give notice to the vendor that they do not con- 
form to the contract, or his silence may be interpreted as a 
waiver of all right to complain of the goods, and will afford 
a presumption that they corresponded to the agreement. 
The jury, after an absence of several hours, returned a ver- 
dict in favor of the plaintiff for $1300, thereby throwing the 
loss of the deficiency upon the defendants. 

Mr. Bates for the plaintiff. 

Mr. Blair for defendants. 
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Aro vs. J. D. Bram anb F. Manni. 


The Court intimated an opinion that the usual recital in a deed, acknowl- 
edging the receipt of the consideration, is only prima facie evidence of 
payment, and open to explanation. 

If a vendor sell an estate representing it to be in a flourishing condition, 
when in fact it is a wreck, the sale is fraudulent, and the buyer may 
either rescind the sale, or take the property at a proportional reduc- 
tion of the price. 


This was an action brought to recover the sum of $2,000 
and interest, the plaintiff alleging that in May, 1853, he sold 
a certain sugar plantation to the defendants on the Island of 
Kauai, for the above sum, which they had never paid. The 
plaintiff offered in evidence a deed from him to the defen- 
dants, conveying the plantation in consideration of the sum of 
$2,000, “to him in hand paid.” Whereupon the defendant 
contended that the recital in the deed that the money had 
been paid to the plaintiff, was conclusive evidence of the pay- 
ment, and that the plaintiff was estopped from denying that 
the money had been paid. 

The Court said, that this was the first time this important 
question had been raised in this Court, and that it was not 
prepared to give a permanent decision in the matter without 
serious consideration. The English rule regarded such a 
recital as conclusive evidence of payment, while the American 
Courts treated the recital of the amount of money paid, like 
the mention of the date of a deed, the quantity of land, and 
other recitals of like nature, to which the attention of the 
parties is supposed to have been but slightly directed, and 
to which, therefore, the principle of estoppels does not apply. 
The American rule was that such recital is only prima facie 
evidence of payment, and open to explanation by the grantor. 
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The American doctrine, the Court said, was, in its opinion, 
the one which should be adopted in this country, as any 
other would work great injustice. There was some evidence 
of misrepresentation on the part of the plaintiff as to property 
sold, and the defendants contended that they were led to 
believe that there were fifty acres of sugar cane growing on 
the plantation, fit for grinding, and mills, cattle, carts, &c., &c., 
sufficient to take in the crop, and these articles were set forth 
in the deed as having been sold with the plantation. Upon 
going down to Kauai to take possession of the plantation, it, 
was shown that the defendants found the estate a perfect 
wreck, and that the cattle, carts, &c., &c., had no existence. 
The Court charged the jury that if the plaintiff had made any 
misrepresentation of material facts, whereby the defendants 
were deceived, the contract was null. The grantor must not 
say or do any thing to mislead the purchaser, for, if he did, the 
sale would not be binding. If a vendor should sell an estate 
representing it to be in a flourishing condition, when in fact it 
was a wreck, the sale would be fraudulent, and should be set 
aside. So, also, if the subject matter of a sale do not exist 
at the time of the sale, neither party is bound thereby, 
although the fact was unknown when the sale was made. 
And that if the property was partially destroyed at the time 
of the sale, the buyer had his election either to rescind the 
sale, or take the property at a proportioned reduction of the 
price. 

Verdict for the defendants. 

Mr. Harris and Mr. Montgomery for plaintiff. 

Mr. Blair for defendants. 
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IN ADMIRALTY. 


R. C. Janion vs. THOMAS Fox, Master oF THE BRTrISH SRI 
CONRAD.“ 


Libellant brought a suit to recover possession of goods, which the de- 
fendant refused to deliver until he was paid the freight of a quantity 
of coal sold on the passage from England. 

Held: that the Court has jurisdiction, and may decree delivery of the 
specific property. 

Defendant having sold a quantity of coals at Rio Janeiro, on the passage 
from Liverpool to Honolulu, the Court held that he was not entitled 
to freight on the coals. 


The facts necessary to the understanding of this case are 
briefly as follows: 

In the month of May, 1854, the British ship Conrad was 
chartered for voyage from Liverpool to Honolulu, to carry a 
cargo of merchandise. She proceeded to take in her cargo, 
part of which consisted of 181 tons of coal, the freight of 
which, amounting to £1010 12s 6d, was to be paid, as by 
charter party, upon delivery in the like good order and con- 
dition at the port of Honolulu (all and every dangers and 
accidents of thé seas and of navigation, of whatsoever nature 
and kind excepted), unto Robert C. Janion or his assigns.” 
“Having taken in the rest of her cargo, she set sail on the 
21st of May, but she discovered on the 26th of June that 
she had sprung a leak, and finding that the ship was making 
nine inches of water per hour, she stood away for the nearest 
port, and arrived at Rio Janeiro on the 13th July. The 
British Consul, on the application of the master, ordered a 
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survey of the ship, and the surveyor reported it was neces- 
sary to discharge cargo to get at the leak, which had been 
occasioned by the starting of a plank. Cargo was accord- 
ingly landed; the vessel repaired; and the coal and a por- 
tion of the other cargo reshipped, when it was discovered 
that the coals which had been wet by the rain in discharging 
and reshipping, notwithstanding every pains was taken to 
keep them dry, began to heat. Thereupon, the captain 
called a survey on the coals, which were duly examined and 
the surveyors reported, that they had every reason to believe, 
that the coals would shortly take fire, and that they did not 
consider it prudent for the ship to proceed with the coals, in 
their present state, and therefore recommended that they be 
discharged and sold for the benefit of whom it might con- 
cern. -The British Consul advised the sale of the coals, and 
the captain acting on his advice and his own judgment, had 
them sold, after due notice, at public auction, thinking this 
the wisest course for all concerned. It further appeared, 
from the evidence in the case, that though the coals if car- 
ried on in their wet state, would have been liable to sponta- 
neous ignition, yet they might have been prepared for 
reshipment by drying, and safely carried to the port of des- 
tination. The principal witness on this point thought this 
process of drying would not consume more than four or five 
weeks, at the outside, and in fine weather might have been 
done in as many days. After the coals were sold, the Con- 
rad took in the balance of her cargo, and again set sail on 
the 29th October, arriving at Honolulu on the 7th February, 
1855. Upon her arrival, the master declined to deliver the 
goo ds brought on, unless he was first paid the freight of the 
coals in Rio Janeiro. This the shipper refused to do, and 
brought this action to recover possession of his goods, with 
damages for their detention. 
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CHT Justice Lex, after going over the facts of the case, 
delivered judgment as follows: 

The first question arising in this matter is, that of the 
jurisdiction of this Court. The libellant prays that the 
Court will decree him possession of the cargo, and the 
learned counsel for the defendant contends that the Court 
has no power or jurisdiction to make such a decree, but can 
only, in such cases, decree damages for the non-delivery 
if the master is in fault. 

The contract upon which this suit is based is a mari- 
time contract, and this action is in the nature of a libel 
in rem to recover the possession of certain goods, which 
libellant alleges the master of the Conrad has agreed to de- 
liver. I am unable to perceive any sound distinction be- 
tween this action and those brought to recover ships or 
other property to which a party is entitled by virtue of 
a maritime right, and which is wrongfully withheld from him. 
I am of the opinion, therefore, that the Court has juris- 
diction in cases like this, which is analogous to the action of 
replevin or detinue at the common law, in which the specific 
property is recovered instead of damages, and I think 
the doctrine not only consonant with reason, but with 
the authorities. (See Benedict’s Admiralty, §275, 276, and 
Appendix, p. 476.) 

The usual practice is, I believe, to bring the suit in rem 
against the merchandise for possession, and cite the captain 
to appear and answer, but this is a matter of form that does 
not go to the merits of the action. 

The next and most important question is, whether the 
captain is entitled to claim freight on the coals, in default of 
their delivery. 

The general rule of maritime law is, that the goods must 
be delivered at the place of destination, according to the 
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charter party or bill of lading, to entitle the owner of 
the vessel to demand freight. The conveyance and delivery 
of the cargo is a condition precedent, and must be ful- 
filled, and a partial conveyance does not meet the terms 
of the contract, and consequently gives the ship owner 
no claim for freight. (3 Kent’s Commentaries, 219.) “The 
contract for the conveyance of merchandise,” says Lord 
Tenterden in his valuable Treatise on Shipping (2 Abb. Ship- 
ping, Eighth Eng. and Sixth Am. Ed., 406), “is in its nature 
an entire contract, and unless it be completely performed 
by the delivery of the goods at the place of destination, the 
merchant will in general derive no benefit from the time and 
labor expended in a partial conveyance, and consequently be 
subject to no payment whatever, although the ship may have 
been hired by the month or week.” (See also Holt on Ship- 
ping, p. 435.) That freight is not due, unless the voyage be 
performed, and the cargo delivered, and that partial per- 
formance is not sufficient, is a general rule too well estab- 
lished, and too generally known, to need the citation of 
any authorities in its support. 

But to this general rule there are some exceptions, founded 
upon principles of equity and justice, as applicable to 
particular circumstances, and now let us see if this case 
is such a one as comes within the spirit or sense of any 
of these exceptions. 

The doctrine is now firmly established, both upon princi- 
ple and authority, that the merchant is bound to pay 
the ship-owner full freight, if the cargo is carried to the port 
of destination, notwithstanding at its arrival it is, by reason 
of sea damage, utterly ruined and worthless. If the ship- 
owner, or his agent the master, has conducted himself 
with fidelity and vigilance in the course of the voyage, 
he has no concern with the diminution of the value of 
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the cargo. (Pothier, Charter Partie, No. 59; 3 Kent's Com., 
225; Griswold vs. N. Y. Ins. Co., 3 Johns. Rep., 521; Jordan 
vs. Warren Ins. Co., 1 Story's Rep. 366.) 

If casks contain wine, rum, or other liquids, or sugar, and 
the contents be washed out or wasted, and lost by the perils 
of the sea, so that the casks arrive empty, no freight is 
due for them; but the ship-owner would still be entitled 
to his freight, if the casks were well stowed, and their 
contents were lost by other causes than perils of the sea, 
such as internal decay, leakage, inherent waste, evaporation, 
or imperfection of the casks. (3 Kent's Com., 225; Frith us. 
Baker, 2 John. 327. 

When a cargo consists of live stock, and some of the 
animals die in the course of the voyage, without any fault or 
negligence of the master or crew, and there be no express 
agreement, respecting the payment of freight, the general 
rule is, that freight is to be paid for all that were put 
on board. But if the agreement was to pay for the trans- 
portation of them, then no freight is due for those that 
die on the voyage, as the contract is not, in that case, 
performed. (Kent’s Com., 226; Abb. on Shipping, 410.) 

But this case obviously does not fall within either of the 
classes above specified. The goods have not arrived in a 
worthless state—they have not wasted by any inherent prin- 
ciple of decay. Still, there is another class of cases, where 
full freight is due, notwithstanding the goods have not 
arrived at the port of destination, and there are cases where 
a pro rata freight is due, notwithstanding the like non-arrival, 
and with these we have mainly to do in the investigation and 
settlement of this case. 

“The whole of the cases,” says Judge Story, “in which the 
full freight is, upon the ordinary principles of commercial 
law, due, notwithstanding the non-arrival of the goods at the 
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port of destination, may be reduced to the single statement, 
that the non-arrival has been occasioned by no default 
or inability of the carrier ship, but has been occasioned 
by the default or waiver of the merchant-shipper. In the 
former case, the merchant-shipper cannot avail himself of 
his own default to escape from the payment of freight; 
in the latter case he dispenses with the entire fulfillment of 
the original contract for his own interests and purposes. 
Thus, for example, if the goods be seized or detained at 
an intermediate port, for the illegal conduct, or wrongful act 
of the shipper, or if, at such intermediate port, he volun- 
tarily insists upon receiving, and does receive his goods, 
the carrier ship being ready and able to carry them to their 
destination, there can be no doubt that full freight is due for 
the whole voyage.” (Ship Nathaniel Hooper, 3 Sumner's 
R., 545.) 

Let us consider, now, how these principles apply to the 
present case. The non-arrival of the goods in this case has 
not been occasioned perhaps by any default of the carrier, but 
this is not sufficient to establish the claim for freight, for it 
remains to be shown that it has been occasioned by some 
default or waiver of the merchant shipper. The coals were 
discharged in Rio, and when the repairs to the vessel were 
completed, reshipped; when it was soon discovered that the 
coals, which were wet in being discharged and reshipped, 
notwithstanding every care was taken to prevent it, soon be- 
gan to heat. Thereupon, the captain called a survey on the 
coals, and the surveyors reported they were heated, and in 
their opinion would soon take fire; that it would not be pru- 
dent for the ship to proceed on her voyage in the present 
state of the coals; and recommended that they be discharged 
and sold for the benefit of whom it might concern. Acting 
upon this advice and that of the British Consul, the captain 
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sold the coals, and hence their non-arrival. Here was no 
default on the part of the shipper, and none is pretended. 
He did not consent to receive his goods at the intermediate 
port of Rio, and have them sold on account of their damage 
and perishable nature, and therefore, did not grant any 
waiver of his rights under the contract. He was not on the 
spot in person or by his agent, and was not, and could not 
be consulted in relation to any action taken on the premises. 
There may have been no default on either side, but if there 
was, I cannot perceive any on the side of the shipper; and if 
there was none, and no waiver on his part, does the present 
case furnish any good ground to the claim for full freight? 
When the cargo is so damaged as to be in danger of ignition, 
and, if carried on, will endanger the safety of the ship as 
well as the rest of the cargo and the lives of all on board, it 
would be contrary to common sense and common humanity 
to say that the master ought not in the exercise of a sound 
discretion to land and sell the same for the benefit of all con- 
cerned. It is a case of necessity, of unexpected and pressing 
calamity, arising in the course of the voyage, and what he 
fairly and reasonably does, under the circumstances, should 
bind all parties. Still, while a sale made under such an 
emergency, might furnish a valid defense perhaps, to a suit 
brought by the shipper for a non-delivery of the goods, it 
does not, I humbly conceive, afford a good foundation on 
which to base a claim for freight. (See Jordan et al. vs. 
Warren Insurance Company, 1 Story’s R., 342.) 

But there is still another view of this case to be taken. 
The coals though wet and heated, it appears could have been 
taken out of the vessel, dried, prepared for reshipment, and 
brought on in safety, and, as the owner was not present, and 
did not consent to the sale, it was the duty of the captain, 
perhaps, if he intended to claim freight, to have so dried and 
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prepared the coals for reshipment. This would undoubtedly 
have retarded the voyage, but not for more than four or five 
weeks, and this temporary delay is not a sufficient excuse to 
justify a claim for freight in a case of sale. The master may 
have done the most prudent thing he could do, under all the 
circumstances of the case, and yet I do not see how he can 
fairly throw the loss of his freight upon the libellant. 

Again, there is another ground, not raised by the learned 
counsel, which involves the claim for freight in some obscu- 
rity, and that is, the failure of the master to pay over or ten- 
der to the libellant the proceeds realized from the sale of the 
coals. He has used those proceeds, amounting in round 
numbers to $1200, and without paying them over or offering 
to do so, he insists on being paid some five thousand dollars, 
the amount of full freight on said coals. It is not clear to 
me that this ground alone, would not go far to defeat the 
claim, but we prefer to decide the case upon broader ground, 
and being fully aware of the importance of establishing 
sound principles of commercial law in the infancy of our 
Admiralty Courts, I propose, at the risk of being tedious, to 
examine some of the most important cases bearing upon this 
subject. 

The first case we look at is that of Hunter vs. Prinsep (10 
East. 378.) Prinsep and others, owners of the ship Young 
Nicholas, chartered her to Hunter for a voyage from Fal- 
mouth to Honduras to fetch a cargo of mahogany and other 
wood from thence to London; and by the terms of the char- 
ter-party the freight was to be paid, one third upon a right 
and true delivery of the cargo, and the remaining two-thirds 
by an accepted bill or bills on the freighter, payable at three 
months’ date from such delivery. The ship took in her 
cargo and sailed on her homeward voyage, but was so dam- 
aged in a storm as to be compelled to put into Savannah, in 
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Georgia, to repair. Having been refitted she sailed again 
but was taken, on her second day out of Savannah, by a 
French privateer, and subsequently retaken by a British 
sloop-of-war, and sent to St. Kitts, where she was driven on 
shore by a hurricane, and wrecked. The master, without the 
privity or consent of either party, applied to the Vice Admi- 
ralty Court at St. Kitts, for an order of sale for the wreck 
and cargo, he acting on that occasion according to the best 
of his judgment for the benefit of all parties concerned. The 
cargo was sold at public auction under order of the Court, 
and the net proceeds remitted to and received by the ship 
owners. Hunter, the freighter, then brought an action to 
recover the proceeds of the goods sold, and the ship owners 
insisted on retaining the whole thereof, on account of freight. 
The freighter, on the contrary, insisted that he was entitled 
to recover the proceeds of the goods sold, without any allow- 
ance for freight. The question for the opinion of the Court 
was, whether any freight was due; and Lord Ellenborough, 
delivering the judgment of the Court, said: “The principles 
which appear to govern the present action are these; the 
ship owners undertake that they will carry the goods to the 
place of destination unless prevented by the dangers of the 
seas or other casualties ; and the freighter undertakes that if 
the goods be delivered at the place of their destination, he 
will pay the stipulated freight; but it was only in that event, 
viz: of their delivery at the place of destination, that he, 
the freighter, engages to pay anything. If the ship be dis- 
abled from completing her voyage, the ship owner may still 
entitle himself to the whole freight, by forwarding the goods 
by some other means to the place of destination; but he has 
no right to any freight if they be not so forwarded, unless 
the forwarding of them be dispensed with, or unless there be 
some new bargain upon this subject.” In the case of Hun- 
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ter vs. Prinsep, it will be seen that the master, in the absence 
of the ship owner and freighter, acted under the order of the 
Court, and did what he thought was best for the benefit of 
all concerned, yet the Court refused any allowance for 
freight. 

In the case of Liddard vs. Lopez (10 East, 526), the 
ship Mayflower was chartered by Lopez and another, mer- 
chants of London, to take a cargo of coals from Shields 
to Lisbon—freight payable at the rate of £20 per keel of 
coals, on the right delivery of the cargo. The ship took in 
cargo and sailed to Portsmouth, where she joined convoy, and 
sailed therewith to Lymington, where they were detained 
some time by contrary winds. At last the sailing instruc- 
tions, which the master has received from the Commodore, 
were recalled, and the ship returned to Spithead, the ports 
of Portugal being shut against British ships by the Portu- 
guese government. The cargo remained on board ship 
about four months, when the coals were landed and sold by 
the consent of the parties, without prejudice on either side, 
and produced a clear profit of £166 18s. on the prime cost, 
after payment of all expenses. The master then sued the 
freighters, Lopez and another, for a compensation for the 
portion of the voyage performed, and for the detention of 
the ship. Luke vs. Lyde (2 Bur. 882), and other cases were 
cited in support of the master’s claim, but Lord Ellenborough 
said: The case of Luke vs. Lyde has been often pressed 
beyond its fair bearing, but the true sense of it has been ex- 
plained by my brother Lawrence, in Cook vs. Jennings (7 T. 
R. 381), and my brother Le Blanc, in Mulloy vs. Barker, (5 
East, 316.) Then what does this case amount to? The 
parties have entered into a special contract, by which freight 
is made payable in one event only, that of a right delivery of 
the cargo according to the terms of the contract; and that 
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event has not taken place. There has been no such delivery, 
and consequently the plaintiff is not entitled to recover. He 
should have provided in his contract for the emergency 
which has arisen.” 

The case of The Louisa (1 Dodson R., 317), holds the 
same doctrine. There, the ship and cargo, bound on a 
voyage from Quebec to the Island of Madeira, were captured 
on the 15th of December, 1812, by the American Privateer 
Decatur, and recaptured on the 15th of January, 1813, 
by the British ship Andromache. At the time of the re- 
capture, the ship was in a distressed condition, with her 
main-top-mast and main-fore-mast gone. A prize master 
was put on board with orders to proceed to the first port in 
England; but the ship having twenty-four inches of water in 
the hold, and the crew being exhausted, it was found im- 
possible to reach an English port. The vessel was, there- 
fore, taken into Corunna, where the cargo was disposed of, 
under the authority of the British vice-consul. On a suit 
for civil salvage in addition to military salvage for the re- 
capture, a claim was made for freight, which was refused. 
Sir William Scott in his judgment says: With respect to 
freight, I am of opinion, as well upon the equity of the case 
as upon the authority which has been cited (Hunter vs. 
Prinsep, 10 East R., 378), that none is due, the voyage 
having been totally defeated by the sale of the goods 
at Corunna.” 

The case of Mordy vs. Jones (4 Barn. & Cress. 394), 
coincides very nearly with the one under discussion, except 
that in that case the action for freight was brought against 
the underwriters, none having been claimed of the shipper. 
The ship Isabella sailed on a voyage from Kingstown in 
Jamaica to Liverpool, having on board a cargo of cotton, 
coffee, sugar, hides, and other goods, shipped by various 
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persous, with bills of lading in the usual terms. ‘The ship 
having started a plank in violent weather, was obliged to put 
back to Kingstown, when after a survey it was found 
necessary to land the whole of the cargo. This was there- 
fore done, and the accident repaired, but part of the cargo 
had been so wetted by sea water, that it could not be 
reshipped without danger, from ignition, to the ship and 
the rest of the cargo, unless it underwent a process of wash- 
ing, with fresh water, and then drying in the sun, which 
would have detained the vessel six weeks; and been attended 
with an expense equal to the freight. Under these circum- 
stances, the shippers refusing to interfere, but approving of 
a sale by the master, the master sold the damaged goods, and 
sailed with the proceeds thereof to Liverpool, which, on his 
arrival, he paid over tot he parties interested, without re- 
taining the freight of the goods sold. The master’s proceed- 
ings in Kingstown were found to be such as a prudent man, 
uninsured, would have adopted. The question was, whether, 
under these circumstances, the ship owner was entitled 
to recover freight for the goods sold, from the underwriters. 

The Court, Chief Justice Abbott delivering the opinion, 
held that he was not. 

The American authorities on the question as to the right 
to the recovery of freight, where goods have been sold at any 
intermediate port, in cases of this kind, are decidedly against 
the doctrine that freight is due. 

In the case of the Nathaniel Hooper (3 Sumner R., 545), 
the ship being at Havanah, took on board a cargo of 
sugars for St. Petersburgh, and in the course of her voyage 
struck on the south shoal of Nantucket Island, where 
she was abandoned by the master and crew, but afterwards 
floated off the shoal and went adrift to sea. The ship was 
subsequently picked up by the brig Olive Chamberlain 
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and taken into Boston. A survey was made of her cargo 
and the surveyor having reported that a large part thereof 
was in a perishable condition, it was ordered by the Ad- 
miralty Court that all the damaged sugars should be sold, 
and they were accordingly sold by the Marshal of the 
District. A suit was brought for salvage, and the owners of 
the ship set up a claim for freight. Justice Story, in 
delivering his judgment, said: “In respect to the sugars 
which were damaged and brought in and sold on account of 
their perishable nature, they are not liable to pay any freight 
whatsoever. As to them, the entire voyage neither was, nor, 
in fact, eould have been performed, but it was defeated by 
an overwhelming calamity, common to the whole adventure, 
which made the sale a sale from necessity, at an intermediate 
port. In such a case I consider it to be now well settled, 
that no freight whatever is due. There has been no volun- 
tary acceptance of the damaged sugars at an intermediate 
port, dispencing with the further carriage of them, but an 
involuntary sale from necessity, to prevent them from there 
perishing by a total loss. There is no principle which 
would justify a pro rata freight under such circumstances.” 
The doctrine here laid down is, in my opinion, strictly ap- 
plicable to the case in hand. 

Justice Washington, in the case of Hurton vs. Union In- 
surance Co. (1 Wash. C. C. R., 530), cited in Abbott on Ship- 
ping (6th Am. Ed. 455, n. 1), holds the same doctrine. In 
that case the supercargo had from necessity sold the cargo 
at an intermediate port for the benefit of all concerned. The 
Court said :—“ If the cargo is not conveyed to the place of 
its destination no freight can be demanded. If voluntarily 
accepted at any other port by the owner or his supercargo, 
freight pro rata itineris is due; but if it is received by com- 
pulsion (as in this case it was held to be under the circum- 
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stances), and the supercargo or captain is acting for the best 
for the benefit of all concerned, with a view to procure the 
property for the person entitled to receive the proceeds, 
no freight is due.” 

In the case of Saltus vs. The Ocean Insurance Co. (14 John. 
R., 138), the ship Nancy, on a voyage from New York to 
Lisbon, having a cargo of rye flour and Indian corn, encoun- 
tered a violent storm, and was obliged to put into Newport 
to repair. The cargo was found to be greatly deteriorated, 
and in a state not fit to be reshipped, and was accordingly 
sold. A portion of it had become putrid, and would not bear 
transportation. An action was brought to recover freight 
from the underwriters, and the Court held that the ship 
owner could not recover on the policy, as the cargo, though 
damaged, still remained, in specie. (See also Mar. Ins. Co. 
vs. United Ins. Co., 9 Johns. R., 186. Caze vs. The Balti- 
more Ins. Co., 7 Cranch, R., 358. Griswold vs. New York 
Ins. Co., 3 Johnson’s R, 321.) 

A case more nearly in point, perhaps, than any yet cited, 
is that of Jordan ve. The Warren Ins. Co. (1 Story, C. 
C. R., 342.) In this case, the ship Franklin took on board a 
cargo at New Orleans, on freight for Havre, consisting of 
cotton, tobacco, and other goods, and while proceeding on 
her voyage, being in tow of the steam boat Tiger, was 
driven by the violence of the waves and currents upon a 
bank in the River Mississippi, where the vessel remained 
hard and fast in the mud, and the ship was found to have 
considerable water in her hold, increasing from six to 
thirteen feet. The cargo was thereupon taken out and 
carried back to New Orleans; the ship, being lightened, was 
also carried back to New Orleans, and was repaired and fitted 
again for sea. After the cargo arrived at New Orleans, 
it was surveyed by experts, and being found wet and 
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damaged, a large portion of it was, by their advice, sold at 
public auction. It appeared that the cotton, if reshipped in 
its wet and damaged state, would have been very liable to 
spontaneous ignition; but it could, by a process of drying, 
sorting and repacking, be put in a state for reshipment. But 
the process was slow and would occupy a considerable length 
of time to be perfected, as long, some of the witnesses 
thought, as six months. But it did not appear, that the 
cotton might not have been dried, so as to have been safe for 
transportation, against ignition, in a shorter period. An 
action was brought against the underwriters to recover 
freight, and Mr. Justice Story held, that the underwriters 
were not liable. In the course of his opinion, he intimates 
that the shippers of the cargo would be liable for freight, but 
it was on the express ground, that the shippers had con- 
sented to receive the damaged goods, and that there ‘was 
a mutual voluntary agreement on the part of the master and 
the shipperg that the damaged cargo should be sold. This 
case is well worthy of an attentive perusal. 

Upon the whole, then, after mature deliberation, both up- 
on principle and authority, I am of the opinion that there is 
no good claim for freight for the goods sold at Rio, and that 
the libellant is entitled to the possession of the goods which 
have arrived, and upon which freight was to be paid in Eng- 
land one month after the sailing of the vessel. 

In relation to the damages claimed for detention of the 
goods which have arrived, I am of the opinion, considering 
the agreement of the parties, by which the goods were 
delivered the day after the commencement of this suit, 
and other circumstances of the case which it is unnecessary 
to relate, that none should be granted; though, as a general 
rule, the master would be liable in damages in such cases. 

Let decree be entered for libellant, with costs. 
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Mr. Bates and Mr. Montgomery proctors for libellant. 
Mr. Blair proctor for defendant. 


IN ADMIRALTY. 


G. B. Posr vs. Amertcan SCHOONER “LADY JANE.” 


The registry of a ship is entitled to very little weight as evidence of 
ownership, and so far from being conclusive, is merely prima facie evi- 
dence. 

When testimony had been taken by a commission, under letters roga- 
tory addressed to a U. S. District Court in California, it was received, 
although it did not appear that the testimony had been taken under a 
special order from the Court to whom the letters rogatory were sent. 


Cur Justice Lex, in delivering his opinion stated as 
follows: 

This is an action brought to recover possession of the 
American schooner Lady Jane.“ 

The libellant sets forth in his petition, that on the 24th 
day of September last, Mary Kashow, of San Francisco, 
California, obtained a decree of divorce against Israel 
Kashow, in the District Court of the fourth Judicial District 
of California, and also a further decree that there should be 
a division of the common property of the said Israel and 
Mary Kashow; that on or about the 12th day of December 
last, the said libellant was duly appointed receiver of all the 
personal property belonging to the said Israel Kashow: 
that on or about the 18th day of December, 1854, he took 
into his possession and custody the schooner “Lady Jane,” 
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the property of the said Israel Kashow, then lying in the 
port of San Francisco, and held the same subject to the order 
of said Court. The libellant further alleges, that as receiver 
aforesaid, he appointed D. P. Penhallow, master of the said 
vessel, with instructions to take her to Honolulu, and on his 
arrival to deliver her into the custody of R. Coady & Co., his 
duly constituted agents; that on the said 13th day of 
December, the said Penhallow, having accepted the command 
of the vessel, she sailed with passengers and cargo for 
Honolulu, where she arrived on the 29th day of December, 
1854, and was delivered into the possession and custody 
of R. Coady & Co., agents of the libellant, who appointed 
William Lee Hays master of the vessel, he having been duly 
authorized by the libellant to take the command of her, on 
her arrival at Honolulu, and that the said Hays was duly 
entered on the register of the vessel as her master, by the 
American Consul at this port. 

And he further alleges that the said Hays proceeded on 
board and took command of the vessel; and that subsequently 
the American Consul, at the request of Israel Kashow, also 
entered the name of Charles H. T. Hunter on the register of 
the vessel, as master thereof, when the said Hunter also pro- 
ceeded on board of the vessel and assumed command of the 
same; that both Hunter and Hays claim to be in possession 
of the vessel; and further alleging that the entire possession 
and control of the vessel is wrongfully withheld from him, 
prays this Court to decree the possession of the schooner to 
be delivered to him, and also for damages resulting to him 
from such wrongful interference and detention. 

The claimant Kashow answers that he has no knowledge of 
the decree of divorce set forth in the libellant’s petition, and 
that the vessel is registered in the name of one Elisha 
Bloomer, of New York, whom he believes to be the legal 
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owner of the same; that he hired the vessel of the said 
Bloomer for the sum of three hundred dollars per annum, 
and, as such hirer, is legally entitled to the possession of the 
same. He further alleges that he has no knowledge of the 
appointment of G. B. Post the libellant as receiver aforesaid. 

The first question for the Court to determine is, who is the 
owner of this vessel? Is it Israel Kashow, or Elisha Bloomer? 
It is contended by Kashow that the register is the legal and 
proper evidence of ownership, behind which we cannot go, 
and that by the said register, Bloomer appears to be the 
owner, and must be considered as such. Now, what is the 
law on this subject? It appears to be a well established 
doctrine that the registry of a ship is entitled to very little 
weight as evidence of ownership, and so far from being con- 
clusive, is merely prima facie evidence. Professor Greenleaf, 
in his valuable Treatise on Evidence (1 Greenleaf’s Evid. 
§494), says, Where the question of ownership is merely inci- 
dental, the register alone has been deemed sufficient prima 
facie evidence. But in favor of the person claiming as owner, 
it is no evidence at all, being nothing more than his own 
declaration.” 

(See also 3 Kent’s Commentaries, 149 and 150. Weston vs. 
Penniman, 1 Mason, 306 and 318. Tinker vs. Walpole, 14 
East. 226.) 

A vessel may be, and often is, registered in the name of a 
person who has not a farthing’s interest in her, while the 
equitable title and real ownership is in another person, and 
where there is proof of the ownership being in some other 
party, the register, unless auxiliary proof is brought in aid 
of the same, will avail but little. Now, has such auxiliary 
proof been furnished in this case? Most clearly not. There 
is not a particle of evidence on this point aside from the 
naked register, and is it reasonable to suppose, that if 
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Bloomer was the real, bona fide owner of this valuable vessel, 
he would have hired her to Kashow for the small sum of 
three hundred dollars per annum? It appears by the evi- 
dence of the master who sailed the ship from New York to 
Honolulu, and others, that Kashow frequently declared him- 
self to be the owner of the schooner “Lady Jane,” and that 
he has acted as such from the time he built her up to De- 
cember last when this dispute arose. It further appears that 
while he invariably represented himself as the owner of the 
“Lady Jane,” he repeatedly stated that he had caused her to 
be registered in the name of Elisha Bloomer, because he was 
afraid if she stood in his own name she would be taken away 
from him at the suit of Mary Kashow. Leaving the Califor- 
nia evidence out of the question, I am convinced that Kashow 
is the real and equitable owner of the schooner “Lady Jane.” 

We now come to the question, whether Mary Kashow has 
obtained a decree of divorce against Israel Kashow, and also 
a decree for the division of their common property, and 
finally, whether the libellant was appointed receiver of said 
property, had this vessel in his possession as such, and sent 
her to the Islands while in his custody. And here let us 
pause a moment to consider certain objections interposed by 
the learned counsel, against receiving the evidence upon 
which the libellant seeks to establish the affirmitive of these 
questions. It has been urged with much force, and argued 
with unusual legal acumen and ability by the learned counsel, 
that the depositions and other evidence taken in California 
have not been taken in the manner intended by the Court, or 
in compliance with the letters rogatory issued in this cause. 
It is contended that, instead of being taken by an Admiralty 
Court, as directed in the letters, it was taken before a com- 
missioner, and that it does not appear that said commissioner 
acted by the order or under the direction of any Court of 
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Admiralty. To these objections it is answered by the learned 
counsel for the libellant that these exceptions if taken at all, 
should have been taken before the evidence was read to the 
Court, and that not having been so taken, the counsel for the 
claimant has waived his right to interpose them. Were we 
to confine the parties to the technical rules of practice, we 
should think the objections well taken, notwithstanding the 
counsel failed to interpose them until after the reading of 
the depositions. But we do not, and ought not, to stand 
upon such rules, when there is no evidence of fraud or wrong 
intention, in the manner of executing the letters rogatory, 
and taking the evidence under them. It appears that the 
commissioner who took these depositions is authorized to 
take depositions to be read in any Court of the United 
States, and to do all other acts and things that the Judge of 
the District Court, in California, could do at chambers, and 
therefore, it is not clear that it was necessary for the com- 
missioner to have a special order of the Court to take evi- 
dence under letters rogatory. I am convinced that the 
evidence, though somewhat informal, has been taken in good 
faith, and while it is not entitled to the fullest credit, or en- 
tirely conclusive in this matter, yet, when taken in connec- 
tion with the testimony given at Honolulu, it is sufficient to 
satisfy me that there was a decree for the division of the 
property; that the libellant was appointed receiver, and that 
the vessel was sent to Honolulu while in his possession and 
under his control. I am therefore of the opinion that the 
libellant, as such receiver, is entitled to the possession of 
the vessel at the present time. 

The only matter remaining to be determined is, whether 
the libellant is entitled to any damages for the detention of 
the vessel at Honolulu. I think he is not. The vessel, at 
the time she was sent to San Francisco, was under the 
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command of a person appointed by Kashow, and was con- 
signed to the libellant as the agent of the owner. On the 
return of the vessel to Honolulu, Kashow, naturally indig- 
nant at the steps which had been taken to deprive him of his 
vessel, and feeling that his agents had betrayed his trust and 
confidence, took immediate steps to regain possession, and in 165 
part succeeded. There was no good and satisfactory evi- 
dence shown to him of the appointment of the libellant as 
receiver, and, under all the circumstances of the case, I think 
he was justified in taking and holding possession of the ves- 
sel, until the question was determined by this Court. 

Let decree be entered in favor of the libellant for the pos- 
session of the vessel, and let the costs be equally divided be- 
tween the parties. 

Mr. Bates and Mr. Griswold for libellant. 

Mr. Blair for Kashow and Hunter. 


MARCH SPECIAL TERM—1855. 


WIIAXN Moraan vs. ANTONIO MANUEL. 


Verification of the plaintiff’s petition, under the Statute of 1848. Prac- 
tice. 


Justice Roperrson, delivering the opinion of the Court, 
said: 

The question to be decided by the Court is, whether or 
not a verification of a plaintiff’s petition by his attorney, “as 
he verily believes,” is a sufficient verification under our statute. 
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The words of the statute referred to are as follows, 
viz: “That in every civil action hereafter to be tried in any 
of the Courts of Record in this Kingdom, such action shall be 
commenced by petition, which petition shall be verified by 
the oath of the plaintiff, or some one on his behalf.” Supp. 
to Stat. Laws, 1848, p. 11, Sec. 1. 

As has been well said by one of the learned counsel, the 
object of the statue is to guard against frivolous and unne- 
cessary litigation; and by another, it is to prevent dishonest 
persons and speculating attorneys from embarking in un- 
founded suits from mercenary or malicious motives. 

Keeping in view its well understood object, what is the 
reasonable and proper construction of the section above 
quoted? 

It seems to me reasonable to say, that the object of the 
statute, so far as it depends upon a rule like the present, 
cannot be attained unless the plaintiff’s petition is verified 
by the oath of some person who is able, of his own knowl- 
edge, to swear to the truth of the facts therein set forth. 
The language of the statute is direct and unqualified, and 
evidently does not contemplate the verification of a petition 
by a person who cannot say of his own knowledge, whether 
the allegations of the petition are true or false. In this 
case, if he is permitted to swear that the petition is true “as 
he verily believes,” merely, no opportunity is afforded, as in 
the case of a witness on the stand, by cross examination, to 
test his oppurtunities of knowledge or the grounds of his 
belief. 

Again, our statute does not require that the plaintiff should 
be out of the Kingdom before his petition may be verified by 
some one on his behalf; and it seems to me, that if we allow 
a stranger or an attorney to come in and make oath, on be- 
half of the plaintiff, that he verily believes the statements in 


HAWAIIAN REPORTS, 1855. 293 


Morgan v. Manuel. 


the petition to be true —basing his oath probably on the 
mere word of the plaintiff—we entirely defeat the object of 
the statute, by rendering it practicable for the plaintiff to 
have a petition verified and acted upon by the Court, to the 
truth of which he would not dare make oath himself. 

By the New York Code of Procedure, as amended in 1861, 
the verification, in the Courts of that State, must be to the 
effect, that the petition is true to the knowledge of the per- 
son making it, and must be by the party, or if there be sev- 
eral parties united in interest and pleading together, by one 
at least of such parties acquainted with the facts, if such party 
be within the country where the attorney resides, and capa- 
ble of making the affidavit. The affidavit may also be made 
by the agent or attorney, if the action or defence be founded 
upon a written instrument for the payment of money only, 
and such instrument be in the possession of the agent or 
attorney, or if all the material allegations of the pleading be 
within the personal knowledge of the agent or attorney. 
When the pleading is verified by any other person than the 
party, he shall set forth in the affidavit his knowledge, or the 
grounds of his belief on the subject, and the reasons why it 
is not made by the party. New York Code of 1852, pp. 171 
and 172. 

A verification which stated that the party had read the 
pleading, and that “the same is true according to the best of 
his knowledge and belief,” is not a sufficient verification. 
Van Horn vs. Montgomery, 5 Pr. Reports, 328. And this, I 
presume, was a case in which the verification was made by 
the party himself, and not by his attorney, or some other per- 
son on his behalf. If it is necessary to be thus stringent 
with the party, who may be presumed to be personally ac- 
quainted with the facts on which he seeks to bring his 
action, a fortiori it is necessary towards an attorney, or any 
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other person in whose favor the presumption of personal 
knowledge does not arise. 

I have cited the rule in New York merely for the purpose 
of helping us to arrive at a reasonable construction of our 
own statute, which, although less full and explicit on the 
subject, was framed for precisely the same purpose, and to 
effect the same object, as that of New York and of all other 
States having statutes on the subject. 

It is contended, and perhaps with reason, that the con- 
struction put upon the statute by the Court, would some- 
times render it inconvenient to carry on a suit where the 
plaintiff resides in a foreign country. But I think it will not 
be denied, that the evils against which the statute is in- 
tended to guard are just as likely to arise in suits of this 
description, as in any other. At all events, I cannot see 
why the Court should be swayed by the suggestion of this 
practical difficulty, in its construction of the statute. If the 
law is defective, let it be amended by the proper authority. 

The rule requiring a plaintiff to verify his petition or 
declaration by oath, is derived from the Roman Law, and was 
probably unknown in the ancient law Courts of England, 
when the pleadings were stated orally. Sir Wm. Blackstone, 
in describing the practice of the English Law Courts in his 
time, comparatively modern, makes no mention of any such 
rule. 

In an article in the American Jurist, vol. 18, attached to 
the report of the case of Stetson vs. Jordan et al., supposed 
to be from the pen of Judge Ware, will be found an able 
expose of the rules of the Roman Law on the subject now be- 
fore us. The writer states, as the result of his research, 
that, “In all countries and under all systems of jurispru- 
dence, it has been found necessary to establish some checks 
to causeless and vexatious litigation. In the jurisprudence 
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of the common law, the principal check is the liability 
to costs; but in the jurisprudence of ancient Rome, it ap- 
pears that a party was not liable for the costs of the 
adverse party, merely because judgment was rendered 
against him. He was liable only when he instituted an ac- 
tion without probable cause; that is, when the suit was vex- 
atious, or, in the language of the Roman Law, calumnious ; 
and the costs were not given against him as part of the judg- 
ment, but could be recovered only by a new action, called an 
action of calumny, corresponding to an action for a malicious 
suit at common law. 

“In the time of Justinian, and perhaps at an earlier period, 
the action of calumny had fallen into desuetude, and he, as 
a substitute, required the oath of calumny.” 

The oath was required of both the plaintiff and defendant, 
and was, in substance, the same as that required of the plain- 
tiff by this Court. 

The learned writer above quoted, says further: “But 
these affidavits were not evidence in the cause; they were 
required solely and professedly as a check to vexatious liti- 
gation; but the oath of calumny, though not evidence, was 
an essential part of the proceedings in the cause. It was 
ordered by Justinian to be officially required by the Judge, 
although not insisted upon by the parties; and if omitted, 
it vitiated the whole proceedings. The practice of requiring 
the oath of calumny appears to be preserved generally in the 
Civil Law Courts of the continent of Europe. It is not, how- 
ever, observed in France, and Dupin condemns it as conduct- 
ing more to perjury than the prevention of litigation, which, 
he says, is more effectually checked by a liability for costs.” 

The article from which these extracts are made, will be 
found, at length, in Conklin’s U. S. Admiralty, p. 624, 
Note (a). 
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Whether or not in this country, where the plaintiff is al- 
ways liable for the costs if he fail to sustain his action, it is 
necessary, for the more certain prevention of vexatious liti- 
gation, to require him to verify his petition by oath, is a 
question on which there is likely to be a diversity of opii- 
ion; but, however I might be inclined to answer that ques- 
tion in its proper time and place, I feel convinced that if we 
relax the construction which is contended for by the counsel 
for the defendant, we will render the statutory requirement 
wholly nugatory, and it might as well be repealed. If it is a 
sufficient verification for an attorney, or any other person 
than the plaintiff in an action, to swear that the facts set 
forth in the plaintiff’s petition “are true, as he verily believes,” 
without setting forth the reasons or foundation of his belief, 
then we have in fact, despite the statute, no other guard 
against the operations of the dishonest persons and specula- 
ting attorneys, spoken of by one of the learned counsel, than 
the plaintiff’s liability for costs; and such parties may em- 
bark in mercenary and malicious suits to their heart’s con- 
tent, if they are ready to risk in the adventure sufficient 
money to pay the costs. Such doctrine is certainly at vari- 
ance with the design of the legislature, for it appears to me 
clear, that that body, in enacting the law now under dis- 
cussion, in the year 1848, intended to erect an additional 
barrier against vexatious litigation ; for at that time, as now, 
the plaintiff incurred the liability of having to pay costs. 

Caer Justice Lee said: I concur in the opinion read by 
my brother Rosertson, for I conceive that any construction 
of the statute more lax than that given, would render the 
law a mere nullity. 

Mr. Harris for plaintiff. 

Mr. Blair for defendant. 
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IN PROBATE. MARCH— 1855. 


In THE MATTER OF THE Proor oF THE WIL OF FREDERIC 
JAMES PORTER. 


The document presented as a will had been made under peculiar circum- 
stances, and its execution was not attested by any witnesses. Not ad- 
mitted to probate. 

Letters of administration granted to a party here, holding a power of 
attorney from the intestate’s brother residing in England. 

Power of attorney admitted to be read, its execution purporting to 
have been sworn to, by the subscribing witnesses, before the Lord 
Mayor of York, England, who certified the same officially. (See 
Ewing et al. vs. Janion.) 


JuDaE ROBERTSON, in delivering his decision, said as fol- 
lows: 

The hearing of this matter was had at chambers, on the 
21st inst., upon the petition of William Miller, Es., H. B. 
M.’s Consul General, for probate of the last will and testa- 
ment of Frederic J. Porter; or that if the will presented 
should not be admitted to probate, an administrator might 
be appointed upon the estate of the deceased. 

The document offered for probate as the will of Mr. Porter 
is in the following words, viz: 

August 10th, 1854. 

“I Frederick James Porter do hereby will and bequeath 
unto my youngest brother, Septimus Francis Porter, of York, 
in the county of Yorkshire, Great Britain, the whole of my 
property after my funeral expenses and just debts are paid, 
for his especial use and benefit. I futher call upon W. 
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Miller, British Consul General, to take such steps as may 
insure such a disposal of the same. Witness my signature. 
F. J. Porter.” 

This paper was found in the private writing desk of 
Mr. Porter, on the day of his death, the desk being at the 
time unlocked. 

Mr. Frederick Ogden, with whom Mr. Porter was a 
partner in business up to the time he committed suicide on 
the 11th August last, appears by counsel, and opposes 
the application for probate of the document presented as the 
will of the deceased, on the ground that it is not properly 
authenticated by subscribing witnesses, and further that the 
deceased was insane when he excuted the same. He also 
‘opposes the application for letters of administration to be 
granted to Mr. Robert Clouston, who claims to represent 
Septimus Francis Porter, under power of attorney, on the 
ground that the applicant is not a relative or a creditor 
of the deceased ; that the power of attorney presented to the 
Court has not been executed in the manner required by law, 
and that Mr. Ogden, as the surviving partner of the firm of 
Porter & Ogden, has the exclusive right to settle the partner- 
ship affairs, and is the only person, here, properly authorized 
to take out letters of administration on the estate of his 
deceased partner. 

The first question to be determined is, whether or not the 
document presented shall be admitted to probate, as and for 
the last will and testament of Frederic J. Porter. 

The counsel for Mr. Ogden objects to this on the ground 
that it was not executed in the presence of witnesses, which 
he contends is necessary by express provision in the laws of 
Great Britain, of which country the deceased was a subject, 
and, by implication, according to the laws of this Kingdom. 
In settling this point, the Court must be governed entirely 
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by the laws of this country, if there are any on the subject, 
and the established practice of this Court. . There is in this 
Kingdom no statute similar to those of England and the 
States of the American Union, to which reference has 
been made, prescribing the manner in which a will must 
be executed and attested, in order to its validity. But 
it would seem that the legislature perhaps contemplated that 
every will should be attested by one or more witnesses, for 
Sec. 3d, at page 55 of the second volume of the Statute 
Laws makes express provision for the citation of such 
witnesses whenever a will is to be presented for proof. 

I am not aware that this Court has in any instance, here- 
tofore, admitted to be proven as a will any document the 
execution of which was not attested by at least one subscrib- 
ing witness; and where wills have been proved by but 
one subscribing witness, the Court has frequently, parti- 
cularly in contested cases, required the additional testimony 
of others who saw the testator sign the instrument, but 
did not subscribe their names as witnesses at the time. Iam 
not inclined, in the absence of statutory provision on the 
subject, to increase the stringency of the practice which 
has hitherto prevailed ; but, at the same time, I feel that to 
admit to probate the informal document now before me, as a 
valid last will and testament, upon the evidence merely of 
one witness testifying to his opinion of the handwriting, 
unless shown to have been made under circumstances where 
witnesses could not be procured, would be to set up a 
dangerous precedent, to encourage fraud, and to disregard 
the wisdom and experience which have, in other countries, 
prompted the legislative power to guard and regulate so 
important a subject by express enactments. In ruling thus 
in the present case, I do not say but that, under a different 
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state of facts, I would sustain a holograph will, although not 
attested by a single subscribing witness. 

Having decided, then, that the document presented cannot 
be admitted to probate, on the grounds before specified, 
it becomes unnecessary for me to touch upon the objection 
made to it on the score of the alleged insanity of the de- 
ceased, and I will now proceed to consider the application 
for letters of administration upon his estate. 

Consul General Miller, who made the application to the 
Court on the 16th of February, requests by his letter of 
the 20th inst., that in case letters of administration are 
issued, they may be granted to Mr. Robert Clouston, to 
whom, as stated by the Consul General, Mr. Septimus 
Francis Porter, has forwarded a power of attorney, fully 
authorizing Mr. Clouston to act for him in this matter. 

The counsel for the petitioner contends, I think with much 
propriety, that although the document offered for probate 
may not be sufficiently formal in its execution to warrant 
the Court in upholding it as a good and valid will, yet it 
is indicative of the animus testandi of the deceased to such an 
extent as ought, in some measure, to guide the Court in 
granting the letters of administration. I have no doubt that 
if Septimus Francis Porter had come in this country in 
person, and applied for probate of his brother’s will, and 
that had been refused, either of the Judges having juris- 
diction would have granted letters of administration to him, 
in preference to other applicants, under the circumstances. 

On allowing the power of attorney to be read at the 
hearing, I reserved the objection to it raised by Mr. Ogden's 
counsel, that the same has not been executed in the manner 
required by law. The document is a special power of 
attorney, drawn up in the form usual in England, purporting 
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to have been duly executed by Septimus F. Porter, in 
the presence of Sheply Watson, Solicitor in York, and Alfred 
Guy, Attorney’s Clerk there. It also bears an affidavit 
by Sheply Watson, to the effect that he and the other 
subscribing witness saw Mr. Porter execute the instrument, 
which affidavit appears to have been sworn to before the 
Right Honorable George Wilson, Lord Mayor of York, 
who has authenticated the same under his official signature 
and seal. The learned counsel referred in his argument, 
to the decision of Cumr Justice LER on this subject, in 
the case of A. Orr Ewing ei al. vs. Robert C. Janion, and 
although the mode in which the execution of the power 
of attoney now before me is authenticated, is not quite 
so satisfactory as that of the one presented in the cause 
referred to, yet, in view of the decision appealed to, in the 
reasoning of which I fully concur, I would not feel myself 
justified in refusing to receive as genuine the one offered 
in this instance. 

In the case of A. Orr Ewing et al. vs. Robert C. Janion, 
CHEF Justice Lee said: “We are aware that the general 
rule on this subject, as it prevails in England and the United 
States, supports the doctrine contended for, but that rule has 
not been adopted here to its full extent, and in the pre- 
sent position of affairs at these islands, we do not feel 
justified in so adopting it.“ The learned Cuter Justice said 
further, And we feel inclined to say, that so long as we have 
no commissioners in other countries to take the acknowledg- 
ment of deeds, powers of attorney, &c., an acknowledgment 
made before the Lord Provost and Chief Magistrate of Glas- 
gow, or the Mayor or Chief Magistrate of any large city 
in Great Britain, France, or the United States, or a notary 
public, and duly authenticated under his hand and official 
seal, will be sufficient evidence of the execution of such deed 
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or power of attorney here. Such a ruling would seem to be 
almost necessary in these remote islands to the safety of 
commercial transactions.” 

Being fully satisfied that Mr. Clouston is the duly author- 
ized attorney of Septimus Francis Porter, to whom, were he 
personally present and desirous of acting as administrator on 
his brother's estate, I would feel myself bound to grant letters 
of administration, in preference to any other applicant; and 
as so much time has already elapsed since the death of Fred- 
eric James Porter, I feel impelled by a sense of duty towards 
his heirs, as I also feel perfectly justified in the deliberate 
exercise of the discretion vested in this Court, to grant the 
letters of administration, as prayed for, to Mr. Robert 
Clouston. 

Mr. Ogden’s counsel contends that he, as the surviving 
partner of the firm of Porter & Ogden, and a creditor of the 
deceased, is the only person in this kingdom properly entitled 
to letters of administration. I am unable to perceive the 
force of this argument, for, in practice, the appointment of 
parties other than the survivor, to administer on the estate 
of a deceased partner, is a thing of every day occurrence, 
notwithstanding that, as is argued by the learned counsel, 
the surviving partner has the exclusive right to wind up the 
partnership affairs. As to Mr. Ogden being a creditor of the 
estate of the deceased, there is no evidence before the Court 
of that fact, and even if there were I do not think it ought to 
influence my decision in the present case. 

Letters of Administration are granted to Mr. Robert 
Clouston, on his filing the customary bond required by law, 
in the penal sum of $10,000. 

Mr. Montgomery solicitor for the petitioner. 

Mr. Blair solicitor for Mr. Ogden. 
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Gustavus Metcurrs anp Gustravos C. Reresrs vs. WARREN 
GOODALE, Con. GEN. or CUSTOMS. 


The Court held that the duty of 15 per cent. imposed upon Chinese 
goods, by the Act of 1858, could not be levied upon such goods when 
imported in a Danish ship, without a violation of the Seventh Article 
of the Treaty with Denmark. 


Junar RosegTson, in delivering his decision, said: 

This is an action brought by the plaintiffs, the firm of 
Melchers & Co., of Honolulu, to recover from the defendant, 
the Collector General of Customs, the sum of two thousand 
one hundred and forty-one 8-100 dollars, with interest, from 
the 27th day of September last, which sum the plaintiffs aver 
was an overcharge of ten per cent. made by the defendant, 
on the duties paid by the plaintiffs at that date, nnder pro- 
test, on certain goods imported by them in the Danish ship 
“Asa Thor” from Hong Kong. The facts as set forth in the 
plaintiffs’ petition, are admitted to be true by the defendant’s 
counsel, and the case is submitted, on those facts, to the 
decision of the Court. 

The counsel for the plaintiffs contends, first, that the duty 
of 15 per cent. ad valorem, imposed upon goods imported 
from China and the Philippine Islands (being the produce 
or manufacture of those countries), under the act passed by 
the Hawaiian Legislature, in the year 1853, cannot be levied 
upon such goods, when imported in Danish vessels, without 
a violation of the treaty made between the Hawaiian King- 
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dom and the Kingdom of Denmark, on the 19th day of Octo- 
ber, 1846, by the seventh article of which, as he contends, no 
goods imported in Danish vessels (liquors excepted), can be 
subjected to a higher duty than 5 per cent. ad valorem, that 
being the duty payable on the goods of the most favored for- 
eign nation. He claims, further, that the port of Hong 
Kong, where the goods in question were purchased and 
shipped on board of the “Asa Thor,” for Honolulu, is not a 
“port in China,” but a British possession, and therefore not 
within the scope of the statute referred to. 

The counsel for the defendant contends that there was no 
intention on the part of His Majesty’s Government, in mak- 
ing the treaty with Denmark, to grant to Danish vessels, in 
our ports, any higher privileges than were or are enjoyed by 
the vessel of other foreign nations, having treaties with this 
Kingdom, and that upon a just construction of the Danish, 
British and French treaties, the Hawaiian Legislature had a 
perfect right to impose any amount of duties they might 
deem proper, on goods imported in the vessels of those na- 
tions, from countries with which we have no treaties. On 
the second point he argues that if the Legislature, in passing 
the Act of 1853, meant to include within its purview the em- 
pire of China, speaking geographically, and not merely poli- 
tically, then Hong Kong is “a port in China,” and it is 
universally known and spoken of in the language of com- 
merce as a port in China. 

This is a case of considerable importance, as there are 
other parties similarly situated with the plaintiffs, and who, 
perhaps, look forward to the judgment of the Court in the 
present case, for guidance as to their claims founded upon a 
similar state of facts. We have therefore bestowed upon the 
case before us deep thought and careful deliberation. 

The case, as presented by the learned counsel, is made to 
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turn, first, upon the proper construction of the treaty with 
Denmark, and to that point we will first direct our attention. 
In the language of Chief Justice Eyre, Courts of law, al- 
though not the expounder of a treaty, yet when it is brought 
under their consideration incidentally, they must say how the 
treaty is to be understood between the parties to the action, 
and in doing which, they have but one rule to govern them- 
selves by. We are to construe this treaty as we would con- 
strue any other instrument, public or private; we are to 
collect from the nature of the subject, from the words and the 
context, the true intent and meaning of the contracting par- 
ties, whether they are A and B, or happen to be two inde- 
pendent states. Marryat vs. Wilson, 1 Bos. & Pul., p. 438. 

The article of the Danish Treaty, upon the construction of 
which the plaintiffs’ right to recover depends, in the first in- 
stance, reads as follows, viz: “Article 7. No Danish pro- 
ductions, or other goods on board of, or imported in Danish 
ships, that can be imported by other foreign ships, shall be 
prohibited, nor pay more than those duties levied on goods 
of the most favored nation. Any alteration in the duties 
levied on goods, shall not take effect nor be enforced, until 
twelve calendar months after the first public notification of 
such change.” 

After the most careful study of the treaty, as a whole, we 
feel inclined to say that the article just quoted does not 
depend, for its construction or interpretation, upon any other 
part of the instrument, but is, within itself, complete and 
perfectly intelligible. The object and intent of the high con- 
tracting parties, it seems to us, is perfectly clear, and was 
simply this: The representative of the King of Denmark, 
secured for the vessels of his country the right to import 
into this Kingdom goods of all kinds, whether the produce 
of Denmark or not, that could be imported in the vessels of 
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other foreign nations, without stipulating for any specific 
limit as to the rate of duties which the Hawaiian Govern- 
ment might impose upon such goods; and the representa- 
tive of His Majesty agreed, on his part, that such goods 
should not be prohibited, nor subjected to the payment of 
any high duties, when imported in Danish vessels, than those 
duties levied on the goods of the most favored nation. Or 
it may be expounded thus: The article contains three pro- 
positions, first, Danish ships shall not be prohibited from 
importing into this Kingdom any kind of goods that can be 
imported in the vessels of any other foreign nation; second, 
goods imported in Danish ships shall not be subject to any 
higher duties than are levied on the goods of the most 
favored nation; third, twelve months previous notice shall 
be given of any alteration in the scale of duties. 

The treaty with Denmark was thus the first to free the 
Hawaiian Government from all restriction as to the enact- 
ment of a discriminating tariff on foreign imports, setting 
a generous example to the more powerful maritime states 
with which His Majesty, at that time, had treaties of 
commerce, and evidently contemplating in its terms the 
arrival of a period in Hawaiian history when the limitation 
of duties on foreign goods to five per cent. would cease 
to exist. 

It is contended, on the part of the defendant, that the 
British and French treaties of 1846 left the Hawaiian 
Government at liberty to impose a higher duty than five per 
cent. upon goods coming from countries with whom we 
had no treaty engagements, even where such goods were im- 
ported in British or French bottoms, and that there was 
no intention on the part of either of the high contracting 
parties, in framing the Danish treaty, to circumscribe the 
freedom of the Hawaiian Government in this respect. And 
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it is argued that by giving due weight to the word can, in the 
seventh article of that treaty, it will appear that the pri- 
vileges granted to the vessel of Denmark are to be measured 
precisely by those enjoyed, at that time, by the vessels 
of Great Britain and France. We are unable to attach 
any extraordinary weight to the word can, in the connection 
in which it here occurs, and we are far from thinking that it 
can by any means be made to bear a construction calculated 
to change or control the plain and obvious sense of the 
context. We cannot perceive that it governs, in any degree, 
the last part of the sentence in which it occurs, relating 
to duties. 

We are not called upon, at present, to adjudicate upon the 
meaning of the British and French treaties, but only upon 
that with Denmark, and we do not feel at liberty to seek for 
the intentions of the parties to the latter, amid the terms 
and stipulations of the former; nor would we feel warranted 
in endeavoring to derive those intentions from any ex- 
traneous source whatever, where the language used by the 
parties is so clear and intelligible. Were there any ob- 
scurity or ambiguity apparent to us in the 7th article of the 
Danish treaty, we would then feel it our duty to endeavor to 
interpret the same, by the rules usually put in requisition in 
such cases. That great writer on international law, Vattel, 
says, at page 244, of his celebrated treatise: The first 
general maxim of interpretation is, that it is not allowable 
to interpret what has no need of interpretation, When a 
déed is worded in clear and precise terms—when its meaning 
is evident, and lead to no absurd conclusion, there can be no 
reason for refusing to admit the meaning which such deed 
naturally presents. To go elsewhere in search of con- 
jectures, in order to restrict or extend it, is but an attempt 
to elude it.” 
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Again, he says at page 245, “If he who could and ought 
to have explained himself, clearly and fully, has not done it, 
it is the worse for him; he cannot be allowed to introduce 
subsequent restrictions which he has not expressed. The 
equity of this rule is glaringly obvious, and its necessity 
is not less evident.” 

We have endeavored to collect the intentions of the 
contracting parties, from a careful consideration of the 
instrument, and if either of them understood its terms while 
framing it, in a different sense from that which we have 
arrived at, they have certainly not used the language they 
might and ought to have used, in order to make plain 
their real intentions. 

We are of opinion that the duty of fifteen per cent. 
imposed on goods imported from China, by the act of 1853, 
cannot be levied on such goods when imported under the 
Danish flag, and that, therefore, the plaintiffs are entitled 
to recover back the ten per cent. overpaid by them to the 
Collector General, on the goods by the “ Asa Thor.” It thus 
becomes unnecessary for the Court to consider the second 
point made by the learned counsel for the plaintiffs. 

Let judgment be entered in favor of the plaintiffs, for 
the sum of $2141 08, together with interest on the same from 
the 27th of September, 1854, up to this date. 

Mr. Montgomery for plaintiffs. 

Mr. Bates for defendant. 


NoTE.—Defendant appealed from the decision of JUDGE ROBERTSON 
to the full Court, and upon a re-hearing of the case, and the production 
of the Danish text of the Treaty, which differs in its wording from the 
English version, the Court reversed the above judgment, at the April 
Term, 1856. 
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ROBERT CLousTon, ADMINISTRATOR OF THE ESTATE or F. J. 
PORTER, DECEASED, vs. FREDERIO OGDEN. 


Upon a petition in Equity addressed to the Chief Justice of the Supreme 
Court, process may be issued returnable before any Justice acting as 
Chief Justice for the time being. 

The right of survivorship does not exist between merchant partners, 
under the Lex Mercatoria. 

It is the duty of a surviving partner to use all diligence in adjusting 
and settling up the affairs of the parnership, and in disposing of its 
property and effects, with a view to a final division of the profits, or 
proceeds, between all parties interested. 

The Court granted an order requiring the defendant, as surviving 
partner, to make discovery, and render a full account of the partner- 
ship business. 


JUDGE RoserTson, acting as Chancellor, in delivering his 
opinion, said : 

This is a petition filed by Robert Clouston, Adminis- 
trator on the Estate of Frederic J. Porter, deceased, praying 
that the defendant, who is the surviving partner of the firm 
of Porter and Ogden, may be compelled to make a full 
discovery touching all matters connected with the partner- 
ship in business which existed between him and the said 
Frederic J. Porter; that the said Ogden may be ordered to 
make a full account of the assets and liabilities of said firm 
at the time of the death of his late partner, as also of all 
moneys received or disbursed by the said Ogden on account 
of said partnership subsequently to its dissolution, that a 
receiver may be appointed by the Court, to settle up the 
affairs and take charge of the books, credits and effects 
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of the late firm, and that the defendant may be enjoined 
to abstain from all further interference in the matters of the 
late co-partnership. 

To this petition the defendant demurs on several grounds, 
the first of which is, that the petition is addressed to the 
Hon. WX. L. Ler, Chief Justice of the Supreme Court, 
and the subposna is made returnable before GORE M. 
Rosertson, Associate Justice. It is urged that Camr Justice 
Lk having left the Kingdom previous to the filling of the 
petition, it ought to have been addressed to us, as acting for 
the Chief Justice, and specially charged with the per- 
formance of his duties, during his absence. 

This is a mere technical objection, and is in our opinion 
of little weight. It is true the subpona ought to have 
been made returnable before GORE M. Ropertson, acting as 
Chief Justice, and not as Associate Justice merely, because 
in the latter capacity we are not empowered to entertain the 
petition, but the defendant appeared before us to show 
cause, and made no objection to the form of the subpoena; 
and we think it is now too late todo so. Had the petition, 
under the circumstances, been addressed to the Chief Justice 
of the Supreme Court, without mentioning his name, that 
would have been correct according to, our statute, and we 
think there can be no doubt that process might have been 
issued returnable before any one who happened, for the time 
being, to be charged with the duties of that office. We look 
upon the petition as addressed to the ‘Court, or the officer, 
and not to the individual. In the Court of Chancery of the 
State of New York, all petitions were addressed to the 
Chancellor, but subpoenas might be made returnable either 
before the Chancellor, or one of the Vice Chancellors, 
according to circumstances. Barbour’s Chancery Practice, 
p. 50. 
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The defendant’s next ground of demurrer is, that he, as 
surviving partner of the late firm of Porter and Ogden, is en- 
titled to the absolute ownership and property of, in and to 
the whole of the partnership effects; or, in other words, that 
the common law rule of survivorship, or jus accrescendt which 
existed between joint tenants, applies to partners in busi- 
ness, in this Kingdom, in the absence of any statute law to 
the contrary. If we have not misunderstood the argument 
of the learned counsel on this point, he admits that by the 
law merchant no right of survivorship is allowed as between 
partners, but he contends that the Courts of this Kingdom 
must be governed by the rules of the common law, until the 
Hawaiian Legislature shall have prescribed a paramount 
rule by express enactment. He contends that the law mer- 
chant is a system of jurisprudence in itself distinct, and sep- 
arate from the common law. 

The position thus assumed by the counsel for the defen- 
dant, and which he argued with great ability, is one calling 
for our earnest consideration, and the startling proposition 
that the principle of the jus accrescendi must be recognized 


between co-partners in business in this Kingdom, has re- 


ceived a thorough examination at our hands. 

The argument for this position, it seems to us, hinges 
mainly upon one point,—resolving itself into this question. 
Is the law merchant a part of the common law, or is it not? 
After a careful review of the authorities on this point, we 
feel satisfied beyond the shadow of a doubt, that the law 
merchant is a branch, or component part, of the lex non 
scripta, or common law. In support of our opinion on this 
point, we recur to the familiar division of the laws of Eng- 
land, by Sir William Blackstone, into the lex non scripta, the 
unwritten, or common law, and the lex scripta, the written or 
statute law. Speaking of the former, he says: “The ler 
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non scripta, or unwritten law, includes not only general cus- 
toms or the common law, properly so called, but also the 
particular customs of certain parts of the Kingdom; and 
likewise those particular laws that are, by custom, observed 
only in certain Courts and jurisdictions.” In speaking of 
the second of the several branches of the unwritten laws 
of England, namely, particular customs, in contradistinction 
to the first branch or general customs, the common law, 
properly so called, he says: To this head may most prop- 
erly be referred a particular system of customs used only 
among one set of the King’s subjects, called the custom of 
merchants, or ler Mercatoria, which, however different from 
the general rules of the common law, is yet engrafted into it, 
and made a part of it; being allowed for the benefit of trade, 
to be of the utmost validity in all commercial transactions.” 
Black. Com. Introduction, Sec. 3. 

We may also cite the following: 

“The law merchant is a branch of the law of England, and 
those customs which have been universally and notoriously 
prevalent amongst merchants, and found to be of public use, 
have been adopted as part of it, for the benefit of trade and 
commerce, and are binding on all without proof.” Per Lord 
Denman, in Barnett vs. Brondao, 6 Manning & Granger, 665. 

“The custom of merchants is part of the common law of 
this Kingdom of which the Judges ought to take notice.” 
Per Hobart, C. J., 1 Winch. 

“And Powell, Justice, said, that the Court would take 
notice of the lex Mercatoria, as that there is no survivorship, 
or of a general custom, as gavel-kind.” Bellasis vs. Hester. 
1 Lord Raymond’s R., p. 281. 

We might quote numerous other authorities to prove that 
what is denominated in the English language, the law mer- 
chant, is not properly speaking a distinct system or code, to 
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be administered as a separate jurisdiction by itself, but con- 
sists of a body of well known and universally acknowledged 
customs and usages among merchants, which have gradually 
been developed and extended from the most ancient times, 
and which have, from time to time, been incorporated into 
and now form a component part of that magnificent system 
of law, the combined wisdom and experience of many centu- 
ries, known by the generic name of the common law of Eng- 
land. We will merely refer to Smith’s Mer. Law, p. 24, note; 
1 Kent's Com., p. 522. 3 Kent's Com., p. 2. Warrens Law 
Studies, p. 252. Collyer on Part. p. 2, sec. 2. 

The authorities cited by the counsel for the defendant, in 
support of this part of his demurrer, go no further than to 
prove that the distinguishing incident of an estate in joint- 
tenancy, at the common law, was the jus accrescendi: but he 
has cited none to show that this right has been recognized 
as existing between merchant partners, at least for several 
hundred years past; and indeed the authorities, both ancient 
and modern, which expressly declare the contrary, are over- 
whelming. Many of these were referred to by the learned 
counsel for the plaintiff, in the course of his argument 
against defendant’s demurrer, and are perfectly conclusive on 
this point, and although we might superadd many others of 
the same tenor, we will content ourselves with quoting the 
following: 

“Partners are joint tenants of their stock in trade, but 
without the jus accrescendi, or right of survivorship; and this, 
according to Lord Coke, was part of the law merchant, for 
the advancement and continuance of commerce and trade. 
It would seem, however, to have been a point of some doubt 
as late as the middle of the seventeenth century, whether the 
doctrine of survivorship did not apply, for the Lord Keeper 
(Harcourt) in Jeffreys vs. Small, observed, that it was com- 
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mon, at that time, for traders, in articles of co-partnership, to 
provide against survivorship, though he declared that the 
provision was wholly unnecessary.” 3 Kent’s Com. p. 36. 

The learned Justice Story, after pointing out some impor- 
tant particulars wherein partnership differs from joint-tenancy, 
goes on to say, “In the next place, there is no survivorship 
in cases of partnership, as there is in joint-tenancy. This 
has been the doctrine of the common law for more than three 
centuries, and indeed is probably coeval with the business of 
joint trade and commerce in England. Thus, Lord Coke in 
speaking of joint tenancy in chattels and debts, contracts and 
duties, where the right of survivorship ordinarily exists, 
adds: ‘An exception is to be made of two joint merchants, 
for the wares, merchandises, debts or duties, that they have 
as joint merchants, or partners, shall not survive, but shall 
go to the executors of him that deceaseth, and this is per 
legem mercatoriam, which (as hath been said) is part of the 
laws of this realm for the advancement and continuance of 
commerce and trade, which is pro bono publico; for the rule 
is that Jus accrescendi inter mercatores pro beneficio commerci 
locum non habet.’” 

We feel that our view of this subject is most fully sus- 
tained by the highest authority, and we are therefore spared 
the necessity of refusing to adopt so harsh and inequitable a 
doctrine as that contended for by the learned counsel for the 
defendant. Were it otherwise, and did it appear to the sat- 
isfaction of the Court, that the right of survivorship did exist 
between partners, at the common law, we would by no means 
admit that this Court is bound to be governed by such dos- 
trine, but would, without hesitation, as we have a right to 
do, repudiate the rule as out of place in this enlightened age, 
as unjust in the extreme, and calculated to work out the des- 
truction of all commercial enterprise. We feel that we are 
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sustained in this view of the case by the uniform practice of 
this Court hitherto, which has on many occasion adopted as 
its general principle, in mercantile controversies, the equita- 
ble doctrines and maxims of the law merchant, although it 
has never been expressly declared to be the law of this King- 
dom, by the will of the Legislature. 

The defendant demurs further, and says if he, as the sur- 
viving partner is not entitled to the absolute ownership of 
the partnership property, by virtue of the jus accreacendi, he 
is at all events entitled to the exclusive control over all such 
property, including books, until the business and accounts of 
the partnership are finally settled and closed. 

That this is sound legal doctrine, cannot be gainsayed, but 
it is equally true that the rule is subject to a just limitation, 
for, as was remarked by the counsel for the plaintiff, the de- 
fendant is not entitled to such absolute control, ad infinitum. 
It is the duty of the survivor to use all diligence in adjusting 
and settling up the affairs of the partnership, and in dispos- 
ing of the property and effects, with a view to a final division 
of the profits, or proceeds, between all parties interested. 
The surviving partner is to be regarded in the light of a trus- 
tee, and must exercise his functions as such, with due dili- 
gence and good faith, and if he comes short of his duty, 
making unnecessary delay, or committing any misconduct in 
reference to the winding up of the partnership affairs, or the 
disposition of the joint property for the common benefit, we 
think the representatives of the deceased partner have, 
clearly, a right to invoke the aid of a Court of Equity to 
compel a performance of his duty on the part of the survivor, 
by ordering him to make a full discovery of the partnership 
transactions, and to render an account; and even by the ap- 
pointment of a receiver, when the necessity of the case calls 
for it, to take the whole business out of the hands of the de- 
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linquent survivor. See Story on Part., §347. Collyer on 
Part., 8801. Story's Equity Jurisdiction, §671 and 672, and 
note. 

It is unnecessary for the Court, at this time, to proceed to 
the consideration of the remaining points of the defendant's 
demurrer, as the plaintiff only asks, at present, that the 
Court will grant an order requiring the defendant to make 
discovery and render an aceount. We are of opinion that 
the defendant's demurrer, as to the several grounds we have 
touched upon, cannot be sustained, and it is therefore over- 
ruled. 

Mr. Montgomery for complainant. 

Mr. Blair for defendant. 

Honolulu, May 25, 1855. 


IN EQUITY.—JUNE, 1855. 


ROBERT CLOUSTON, ADMINISTRATOR oF F. J. PORTER, vs. FRED- 
ERIO OGDEN. 


The Court granted an injunction against the defendant, the surviving 
partner of F. J. Porter, and appointed s receiver to settle up the 
partnership business. 


Junas RoperTson, acting as Chancellor, delivered his de- 
cision as follows: 

The complainant, by his counsel, moves the Court to 
grant an injunction against the defendant in this cause; to ap- 
point a receiver to take charge of and wind up the unsettled 
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business and accounts of the late firm of Porter & Ogden, 
and that the defendant be ordered to appear personally be- 
fore this Court, or the master, to answer on oath such inter- 
rogatories as may be administered to him, on the part of the 
complainant. 

In support of this motion the learned counsel argues that 
the answer filed in this cause, by the respondent, is not a 
compliance with the order to make discovery and to account; 
that the answer is altogether insufficient, and that the 
respondent has been guilty of mismanagement and negligence 
in the discharge of the duties devolving upon him as 
surviving partner, whereby a large sum of money belonging 
to the assets of the late firm has been lost, and inasmuch as 
he has failed, after the lapse of a reasonable time, to render 
a proper account. 

It appears by the respondent’s answer, that there is 
still, after the lapse of ten months since the dissolution 
of the partnership, by the death of Frederic James Porter, a 
considerable portion of the joint property remaining unsold, 
and exposed to the risk of damage by fire, as well as to 
deterioration in value. 

We think the answer of the respondent, together with the 
whole tenor of his conduct in reference to this matter, 
displays an unjustifiable degree of reluctance on his part to 
render an account to the representatives of his deceased 
partner, in regard to the property in which they possess 
an equal interest with himself. Judging from the statements 
contained in the respondent’s answer, we are constrained 
to believe that more than a reasonable time has already been 
allowed him to settle up a business of the moderate extent of 
that transacted by the late firm, or at least to account fully in 
every respect, and we look upon his having failed to do so as 
a breach of his duty. It does not appear by his answer that 
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any inventory was made of the partnership effects, or any 
statement made up of its assets and liabilities at the time of 
the dissolution, or any balance sheet to show the position of 
the firm, or to show how each partner's account stood with 
reference to the joint estate; and what is still more extraor- 
dinary, the respondent now states on oath, in his answer, 
without any explanation whatever, that he has not the means 
of ascertaining the amount of consignments made to the firm, 
or the amount of commissions earned and received by it, 
during the few years of its existence. The respondent does 
not state whether or not he has applied any part of the part- 
nership funds, since the dissolution, to the extinguishment of 
the partnership debts, if any there were, while he alleges 
that the sum of $5,000, in cash, has been stolen from those 
funds in his custody. These circumstances seem to call 
for the interference of this Court, in order that the rights of 
those who are equally interested with the respondent, may 
be speedily ascertained and carefully protected. 

We have consulted many of the authorities on this subject, 
and we think the present case comes within the rules which 
usually guide Courts of Equity in affording their aid. 
(Kent’s Com., 7th Ed., Vol. 3, page 63; Story on Part., Sec. 
347.) 

The motion is granted. 

Mr. Montgomery for complainant. 

Mr. Blair for respondent. 
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JULY TERM—1855. 


CHARLES Dana, AGENT oF Pacer, Bacon & Co. vs. B. F. ANGEL. 


When a bill of exchange is sold and transferred by one party toanother, 
without endorsement, the law raises an implied warranty, on the part 
of the vendor, to the extent that the signature of the drawer is 
genuine. If it afterwards appears that the bill was forged, and the 
vendee did not take upon himself the risk of its not being genuine, at 
the time of the transfer, he will be entitled to recover back the con- 
sideration paid for it, from the vendor. 


This was an action of assumpsit brought to recover back 
the consideration money, paid by plaintiff to defendant, in 
December last, for a certain bill of exchange, purporting 
to have been drawn by M. Anderson, master of the whaling 
bark “Chile,” upon Benjamin B. Howard, of New Bedford, 
which bill had been returned here protested for non- 
payment, and which the plaintiff now alleged to be a forgery. 
The bill was drawn for $3000, for which amount it had been 
transferred by the defendant to the plaintiff, without endorse- 
ment. No fraud was imputed to the defendant, who is 
understood to have received the bill from Lyman Swan, 
of the firm of Swan & Clifford, who absconded some time ago 
from Honolulu. 

The Court charged the jury that, where a bill of exchange 
is sold and transferred by one party to another, without en- 
dorsement, as had been done in this case, the law raised an 
implied warranty, on the part of the vendor, to the extent 
that the bill is what it is believed by the parties to be, 


a genuine bill; that the signature of the drawer is genuine, 
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and not a forgery, and that if they were satisfied, from 
the evidence presented on behalf of the plaintiff, that the bill 
which he had received from the defendant was a forged 
document, it was therefore valueless, and unless it appeared 
that the plaintiff had taken upon himself all risk as to its not 
being genuine, at the time he received it, he was entitled to 
recover back the consideration which he gave for it, together 
with interest, from the date of demand made on defendant, 
or if no demand have been proved, from the date the action 
was brought. 

Verdict for plaintiff for the sum of $3040. 

Mr. Harris for plaintiff. 

Mr. Bates for defendant. 


IN EQUITY. 


STEPHEN SPENCER, RECEIVER, vs. FREDERIC OGDEN. 


The Court granted an order against the defendant, as surviving partner, 
to deliver the books and accounts of the partnership to the receiver, 
within a given time, under a penalty, he having sent the books out of 
the Kingdom after the appointment of an administrator on the estate 
of his deceased partner. 


JUDGE RoseErrson, acting as Chancellor, delivered his deci- 
sion as follows: 

The complainant, who is the receiver appointed by this 
Court, over the estate of the late firm of Porter & Ogden, 
sets forth in his petition, in substance, that he is unable 
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to ascertain what are the liabilities or assets of the firm, or 
to adjust and settle the accounts due to and from the 
said firm, without an inspection of the books; that he has 
called upon the defendant to deliver to him, as receiver, the 
books and papers showing the business operations of the late 
partnership, and has received for answer, that the defendant 
has sent the books and papers to England, and therefore 
cannot deliver them to the receiver; that he, the defendant, 
has taken counsel in England, as to his rights and duties as 
surviving partner, and that he will not deliver the said books 
and accounts to the said receiver, if ordered so to do by this 
Court. The complainant therefore prays the Court to grant 
an order to compel the defendant to deliver said books and 
papers into the hands of the receiver, within a specified 
time. 

The counsel for the defendant oppose the petition, on the 
ground that the books, as stated on oath by the defendant, 
before the Court, on a former occasion, are not now within 
his control, he having sent them to England, previous to the 
appointment of a receiver. The learned counsel: contends 
that the Court has no authority over any thing situate 
beyond the limits of its jurisdiction, and therefore cannot 
compel the defendant to deliver books which are not in 
his actual possession, nor within the jurisdiction of the 
Court. 

In the course of the statement above referred to, made by 
the defendant on a former occasion, he said he had sent 
away the books in question, he thought, on the 27th of 
March last, and kept no copies of them; that he wrote a 
private letter to Samuel Ogden & Co., of Manchester, at the 
same time, of which he kept no copy, and that he therein 
gave instructions that the books should be handed over to an 
accountant. 
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By reference to the record, it appears that the hearing of 
the application for the appointment of an administrator 
on the estate of Frederic J. Porter, at which hearing the de- 
fendant was present, took place on the 21st of March, 
and the administrator was appointed three days later, so 
that the books, accarding to the defendant’s own statement, 
had not at that time left Honolulu. 

As to the position, assumed by the counsel for the defense, 
that the Court cannot compel the defendant to deliver the 
books to the receiver, because they are at present beyond 
its jurisdiction, we think it altogether untenable. Courts of 
Equity operate upon the persons of the parties before them, 
and by that means affect the property involved, whether 
situate within or without their jurisdiction, as, for instance, 
in cases where a specific performance is decreed of a contract 
affecting land, not situated in the country where the suit is 
brought. Story's Equity Juris., Vol. 2, §743 and 744. 
Bouvier’s Insurance, Vol. 4, 205. 

There are two aspects in which the circumstances, that 
have led to the filing of this petition, may be viewed. The 
defendant may have sent the books out of this Kingdom, 
under a misapprehension of his rights and duties as surviving 
partner, and if such be really the case, he can have no well 
grounded objection, we think, to rectify his mistake, by 
having the books returned here as soon as possible. Most 
gladly would we adopt so favorable a construction of his ex- 
traordinary conduct, but the circumstances of the case, upon 
an attentive review, bear a much more grave appearance, 
particularly the defendant’s recent defiance of the authority 
of the Court, by refusing to obey the order to join in the 
usual assignment to the receiver. If the defendant de- 
liberately placed the books beyond the jurisdiction of the 
Court, with the intent to defeat its action, after it had 
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appointed an administrator on the estate of his deceased 
partner, and for the purpose of preventing a settlement 
of the partnership affairs, where, alone, administration could 
be had upon such estate, then has his conduct been repre- 
hensible in the highest degree, and the Court cannot, and will 
not, suffer him to take advantage of his own wrongful act, 
and plead that he is unable now to deliver the books to the 
receiver, because he has chosen, thus, to put them out of his 
actual possession for the time being. 

There is nothing in the statement made by the defendant, 
touching his disposition of the books, going to show that he 
cannot, if sufficient time is allowed him, procure and deliver 
them to the receiver. He did not, by placing them in the 
custody of certain parties in England, divest himself of his 
right to control the books at his pleasure, and to say that, 
because they are not at present in his actual possession he 
cannot control them, is unreasonable. The possession of the 
bailee in England, having the mere custody of the books in 
question, is the possession of the defendant himself, and 
it cannot be denied that they are within his procurement. 
Story on Bailments, chap. 2; Bouvier’s Ins., vol. 4, p. 2. 

Should the Court refuse its aid and assistance to the 
receiver, appointed to act in this matter for the benefit of all 
concerned, it would at once proclaim its utter want of power, 
either to enforce equity or to prevent wrong. 

The motion is granted. 

Mr. Bates for complainant. 

Mr. Blair for defendant. 
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IN ADMIRALTY. 


NATHANEL H. Epwarps vs. WILIIAM Srort. 


A charge of general bad treatment, made by a seaman against the mas- 
ter, cannot be sustained upon the vague statements of some of the 
crew that the master was cross, or pretty harsh,” or rather 
domineering.” 

In case of disobedience, disrespectful, or disorderly conduct, the master 
may lawfully correct those under his command, in a reasonable man- 
ner; but the master must be careful in the exercise of his power, and 
not make it a pretext for cruelty or oppression. 


Jupae Ropertson, acting as Chief Justice, pronounced 
judgment as follows: 

The libellant in this suit, which is one of the denomina- 
tion technically called a cause of damage, was lately second 
officer on board the American ship “ Nile,’ whereof the res- 
pondent was, at the same time, master. The libel sets forth, 
in substance, that the libellant shipped on board the ship 
“Nile,” at Honolulu, in the month of April last, for a trading 
voyage to the North West and back to Honolulu, or to some 
port in the United States; that the “Nile” sailed from 
Honolulu about the 17th of April, and returned about the 
18th of July; that during the voyage the treatment of the 
libellant by the respondent, was severe, harsh, unlawful and 
arbitrary, and not such as is due from a ship master to 
his second officer; that about ten days previous to the ship’s 
arrival at Honolulu, while on her return voyage, the respon- 
dent became angry with the libellant about some piece of 
work, on which the crew were employed, not being finished 
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so speedily as the respondent expected, and that after some 
words had passed between the parties the respondent caught 
the libellant by the throat and dashed him down on the deck, 
seized him by one of his ancles and stamped on his face with 
one of his, the respondent’s feet; wherefore, the libellant 
brings this suit, laying his damages at one thousand dollars. 

The respondent, in his answer, denies the libellant’s gen- 
eral allegation of harsh, severe and arbitrary treatment; 
charges the libellant with being negligent in the discharge of 
his duty, and with using insolent and disrespectful language 
to the respondent on the particular occasion referred to, and 
persisting in doing so, after being repeatedly ordered to de- 
sist. The respondent states, further, that feeling it neces- 
sary to coerce the libellant into obedience, he took hold of 
him, whereupon, in stepping back, the libellant fell over some 
obstruction upon the deck, when the respondent seized the 
libellant and held him for a short time by one of his heels, 
to prevent him from kicking; but the respondent denies that 
while the libellant was down on the deck, he, the respondent, 
stamped on the libellant’s face, or injured him in any way. 

The witnesses produced by the libellant, agree, in the 
main, in their statements touching the charge of general 
harsh treatment. One witness characterizes the language of 
the respondent as being cross and rough, but says that he 
used no worse language to the libellant than to others. 
Another says, the captain’s treatment of the libellant ap- 
peared to be pretty harsh, and that the captain was harsher 
to the officers than he was to the hands. One of the wit- 
nesses thought the captain did not treat the libellant as a 
second officer ought to be treated; and another says the 
captain was rather domineering. 

The testimony of the respondent’s witnesses, one of whom 
was the owner and supercargo, and the other a passenger, 
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conflicts with that of the libellant’s witnesses as to the gen- 
eral treatment of his officers, by the respondent. The super- 
cargo states that he is familiar with sea life and manners, 
and that he never observed anything unusual in the respon- 
dent’s language or treatment of his officers or crew. The 
other witness, who was a passenger, says, Captain Stott may 
have used profane language, at times, but he never treated 
any of his officers improperly, or unkindly, during the voy- 
age. 

We consider the grave charge of general bad treatment, 
made by the libellant against the respondent, as altogether 
unfounded. Taking the testimony of the seamen, who gave 
evidence on behalf of the libellant, as correct, it amounts to 
nothing like a sufficient foundation for a serious complaint. 
We presume no Court of Admiralty in the world would en- 
tertain for a moment the serious charge made by the libel- 
lant in this case, merely upon the declaration of some of the 
crew that the master of the ship was “cross,” or “pretty 
harsh,” or “rather domineering.” Unless the evidence is 
such as will give to these vague allegations, a definite shape, 
a tangible form, they are wholly unworthy of attention. 
In a case adjudicated in the High Court of Admiralty of Eng- 
land, Lord Stowell said: It will not be sufficient that there 
has been a want of that personal attention and civility which 
usually takes place on other occasions, and might be wished, 
generally, to attend the exercise of authority. The nature of 
the service requires, that those persons who engage in it 
should accommodate themselves to the circumstances attend- 
ing it; and those circumstances are, not unfrequently, urgent, 
and create strong sensations, which naturally find their way 
in strong expressions and violent demeanor. The persons 
subject to this species of authority are not to be captious, or 
to take exception to a neglect of formal and ceremonious ob- 
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servances of behavior.” The Exeter, 2 C. Rob: p. 264. If 
the seamen of ninety-nine, out of every hundred ships, in this 
ocean, were asked the same questions touching the conduct 
of their masters, that these seamen of the “Nile,” were 
asked, their answers would, we doubt not, be almost identi- 
cal. 

If the libellant, then, has any just cause of action, it is 
upon the assault and battery committed upon him by the 
respondent, on the return voyage. Let us see what the evi- 
dence upon that part of the case amounts to. 

It appears, that one afternoon, the men of the second offi- 
cer’s watch were allowed to quit work and go below, at 4 
o'clock, which was against the captain’s wishes, and accord- 
ing to the testimony of some of the witnesses, contrary to 
his orders also. Next morning the captain found fault with 
the second officer about this matter, and he éxcused himself 
by placing the responsibility on the mate, who, he said, had 
given the order to quit work. Discordant words ensued be- 
tween the captain and the officer, the latter grumbling and 
saying that he had never been so badly treated on board of 
any ship before. This conversation is said to have continued 
as long as fifteen minutes, during which, according to the tes- 
timony of the supercargo, the captain kept his temper and 
repeatedly desired the officer to desist, or to stop his talk, 
which he did for a few minutes, and then commenced again 
in the same strain, when the captain becoming irritated, 
walked up to the officer, seized him by the throat, or one of 
his arms, it does not clearly appear which, and the officer 
either tripped and fell backwards, or was thrown down by 
thé captain, on the deck. There is a disagreement between 
the testimony of the libellant’s witnesses and that of the 
supercargo, as to whether or not the respondent stamped on 
the libellant’s face, while he was down. The supercargo 
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states that he clearly saw the whole affair from the opposite 
side of the deck; that he did not see the respondent stamp 
on the libellant, or injure him in any way, while he was 
down, but he merely held him by one of his ancles for a few 
minutes, and then allowed him to get up, and that he saw no 
appearance of fresh injury afterwards on the libellant’s face, 
nor did he seem to have received any visible injury whatever. 
On the other hand, the witnesses for the libellant state that, 
while he was down, the respondent did put his heel in the 
libellant’s face, and that they observed, after the scuffle was 
over, that a bit of skin had been scraped off the upper part 
of the libellant’s nose; but none of them saw any blood flow 
from it. The witnesses all agree in saying that the libellant, 
after the scuffle was over, went immediately about his work, 
as usual, and no one pretends that he suffered anything like 
a serious bodily injury. 

The question we have to decide is, in view of all the facts, 
did the respondent, in this transaction, commit an abuse of 
his authority as master of the ship? Because, if he did so, 
he is responsible to the libellant to the extent of the injury 
sustained by him. We would remark here, that the reason- 
ing and arguments so strenuously put forth by the counsel 
for the libellant, would, in our opinion, have been much more 
appropriate, and would have fallen with greater force, on a 
prosecution for an assault and battery, committed by one 
citizen upon another, on shore, than when applied to such a 
case as the present. We think there is a wide distinction 
between a collision such as that which took place, on the 
high seas, between the master of the “Nile” and his second 
officer, and, for instance, a similar collision on shore between 
a master mechanic and one of his workmen. The relations 
of the parties are widely different, as are the laws by which 
their contracts are governed. The authority and power of 
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the master of a ship are, perhaps, without a parallel in any 
of the other relations of life. In case of disobedience, dis- 
respectful, or disorderly conduct, he may lawfully correct those 
under his command in a reasonable manner; his authority in 
this respect being analogous to that of a parent over his 
child, or of a master over his apprentice or scholar. Such 
an authority is absolutely necessary to the safety of the ship, 
and of the lives of the persons on board. But it behooves 
the master to be very careful in the exercise of it, and not to 
make his parental power a pretext for cruelty and oppres- 
sion. Abbott on Ship., p. 232; Conkling’s U. 8. Adm., pp. 
314, 316. 

On carefully considering the circumstances of the case be- 
fore us, we are decidedly of the opinion that the libellant 
has failed to establish such a stretch of authority or such an 
abuse of power on the part of the respondent, as would war- 
rant this Court in awarding more than nominal damages 
against him. It can scarcely be said that the act of the 
respondent exceeded the amount of correction allowed to be 
administered to a seaman by the ancient laws of Oleron, viz: 
a single stroke of the fist. It would be impossible for the 
Court, in judging of such a case as the present, to measure 
the exercise of authority on the part of the master, with all 
the nicety which would be necessary in the operation of split- 
ting a hair, perplexed as we are in some degree, by the con- 


flicting nature of the testimony. And we would remark here, 


that there is one circumstance that tends, in our opinion, to 
throw some doubt upon the testimony of the libellant’s wit- 
nesses, on a material point. They say the respondent put 
his heel in the libellant’s face while he lay on deck, and one 
of them says the libellant stated after the scuffle was over, 
that the mark on his nose was made by the respondent’s foot. 
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It does not appear that these witnesses had any better op- 
portunities of seeing what took place than the supercargo 
had, and he states that he did not see the respondent use his 
foot on the libellant nor did he observe any mark upon the 
libellant’s face, other than those hè had observed on it pre- 
viously, and which were occasioned by eruptions in the skin, 
to which the libellant was subject during the voyage. It ap- 
pears, to us, almost incredible, that a man of the physical 
weight and strength of the respondent, could have used his 
heel upon the face of the libellant, even once, in the way 
alleged by him, without having made an impression, of such 
a marked distinction, as to preclude all possibility of doubt 
or diversity of opinion, in the minds of those who witnessed 
the transaction, as to how the impression was made. 

This was one of those collisions which are of almost daily 
occurrence at sea, in the preliminaries that lead to which 
neither party is, in general, altogether blameless. In judg- 
ing of a case like that now before us, the peculiar situation 
of the parties must not be lost sight of. We must not for- 
get that the position of the master of a ship, at sea, is one of 
command, while it is the duty of others to obey all his law- 
ful orders. The master of a ship who knows and keeps his 
proper place, has no equal on board. He exercises supreme 
control, in all that relates to the management and discipline 
of the vessel and crew, being responsible, however, for any 
excess or abuse of his authority. When the libellant, on the 
occasion referred to, was desired by the respondent to cease 
his irritating speech, he ought, we think, to have done so, 
and a personal collision would then have been averted. It 
is the duty of seamen to bear even the ill temper of the master, 
and to get out of his way, when instances of passion occur.” 
Consulato del mare, 16—cited in Thorne vs. White, 1 Peter’s 
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Ad. Dec. 171. In the case just cited, Judge Peters said, 
“gubordination is peculiarly essential to be enforced among 
a class of men whose manners and habits partake of the at- 
tributes of the element, on which they are employed. I have 
never bound over a master for correcting a sailor, unless 
cruelty was exercised, or improper weapons used. The 
duties of the mariners and the master are reciprocal. from 
the former are due obedience and respect, from the latter 
protection and good treatment.” Abbott on Ship., p. 229. 

We are well aware that the kind of authority vested in the 
master of a ship, is peculiarly liable to abuse, and that such 
abuse is of too frequent occurrence; but it is necessary, 
before a Court of admiralty can, with due regard to the 
safety of the interests of commerce and navigation, proceed 
to punish such abuse, that it be established in evidence with 
perfect clearness and certainty. As the present is the first 
suit of this description that has come up for judgment in this 
Court, we deem it right to say here that, while the ear of this 
Court will ever be found open to hear the complaints of all, 
without respect of persons, from the master of the largest 
clipper ship that floats on the broad bosom of the Pacific, to 
the youngest after-orsman in the whaling fleet, we would de- 
precate having our time occupied, to any great extent, in the 
investigation of exaggerated charges, based upon frivolous 
grounds. Whenever a clear case of abuse or oppression is 
made out, to our satisfaction, we shall endeavor to mete out 
a just measure of redress to the injured party, however 
humble he may be. 

We must say that, on a calm review of all the circum- 
stances of the case, we think they are not such as to warrant 
the Court in awarding more than nominal damages in favor of 
the libellant. 
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Judgment for libellant, for one dollar and the costs. 
Mr. Hinton for libellant. 

Mr. Bates for respondent. 

Honolulu, Aug. 24, 1855. 


Nore.—See Clark vs. Jagger, January Term, 1854; also Dodge vs. 
Hempstead and Hepington, December, 1856. 


IN ADMIRALTY.—SEPTEMBER, 1855. 


Kavi anp Nigev vs. SCHOONER “ WILHELMINE.” 


The Court in a cause of possession” will adjudicate upon the real and 
equitable ownership of a vessel, and isnot restricted in its jurisdiction 
to an adjudication upon the bare legal title, resting upon the registry. 


JqupE RoBRERTsON, acting as Chief Justice, pronounced 
judgment as follows: 

This is a suit brought to recover possession of the 
Hawaiian schooner “ Wilhelmine.” 

The libellants, in their petition, claim to be the owners of 
seventeen twentieth parts of the said vessel, which is of 
about 156 tons burthen, and now lying in the port of Hono- 
lulu; and they claim that as such owners they are entitled 
to the full possession of the vessel. They set forth that in 
the month of November last, they placed in the hands of Ka- 
houkapu, the sum of seventeen hundred dollars, in unequal 
proportions, viz: Kaui one thousand dollars, and Niheu 
seven hundred dollars, to be laid out in the purchase, for 
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them, of the said vessel; that Kahoukapu did purchase the 
vessel, at some time in the month of November, from Wash- 
ington T. Walker, with the money of the libellants, the bill of 
sale being made conveying the vessel to Kahoukapu, in his 
own name ; that since that time Kahoukapu repeatedly stated 
that the libellants were the true owners of the vessel, that, 
up to within a short time previous to the commencement of 
this suit, the libellants have controlled the vessel, received her 
earnings, and appointed the master, and that for a short time 
past Kahoukapu has wrongfully withheld the possession of 
the vessel from the libellants, upon an alleged title in him- 
self. 

The respondent, Kahoukapu, in his answer, traverses 
nearly all the material allegations of the libel, and alleges 
that he bought the vessel from Washington T. Walker, on 
the 13th of November last, paying for her the sum of $2,000, 
and that on the 4th day of September, instant, he being then 
in possession of the vessel, sold her to J. W. H. Kauwahi. 

J. W. H. Kauwahi intervenes for his interest, and claims 
to be the lawful owner of the vessel, under a bill of sale from 
Kahoukapu, dated on the 4th of September instant, alleging 
that he purchased the said vessel in good faith, having no 
knowledge of any adverse claim, and paid for her the sum of 
fifteen hundred dollars. 

The testimony adduced in the cause is rather voluminous, 
too much so, indeed, to be recapitulated at length. We have 
perused it attentively, and considered it with great care, and 
we are of opinion that the libellants have proved, beyond any 
reasonable doubt, that soon after their return from Califor- 
nia, in company with the respondent, they placed in his 
hands the sum of seventeen hundred dollars, in the propor- 
tions set forth in their libel, in the early part of November 
last, for the purpose of investment in a vessel; that, in 
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pursuance of that object, Kahoukapu did, shortly thereafter, 
purchase the vessel in dispute, from Washington T. Walker, 
who conveyed her, by bill of sale, to Kahoukapu, in his own 
name, the libellants being at that time absent from Honolulu, 
at the Island of Maui, and that Kahoukapu then pro- 
cured the register to be transferred at the Custom House, 
into his own name. 

As was truly observed by our learned brother, Omer 
Justice Ler, in the case of G. B. Post vs. the Schooner Lady 
Jane, a “vessel may be, and often is, registered in the name 
of a person who has not a farthing’s interest in her, while the 
equitable title and real ownership is in another person.” 
Such, we apprehend, is nearly, if not entirely, the trath of 
the matter in the case now before us. 

The learned counsel for the respondent and claimant con- 
tends that, even admitting the libellants have proved that 
they were the owners of seventeen hundred dollars of the 
money paid by Kahoukapu for the vessel, the transfer by bill 
of sale having been made to him, in his own name alone, to- 
gether with the endorsement on the vessel’s register, the 
libellants, as cestuis que trust, would only have an equitable 
interest in the vessel, which cannot be enforced in this 
Court, as a Court of Admiralty, although they might be able 
at law to compel Kahoukapu to account to them for the pro- 
ceeds of the vessel. He takes the ground that, as a Court of 
Admiralty, we cannot look behind the bare legal title, which 
in this case was undoubtedly in the respondent. 

We are aware that this doctrine was, for a great length of 
time, recognized and acted upon in the English High Court 
of Admiralty, during a period when that tribunal was ousted 
of a great portion of its ancient and legitimate jurisdiction, 
through the jealousy and overbearing of the common law 
Courts, but we doubt if such be the case at the present time, 
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for by the enactment of the 3 and 4 Victoria, chap. 65, it is 
wisely provided, “That the said Court of Admiralty shall 
have jurisdiction to decide all questions as to the title to or 
ownership of any ship or vessel, or the proceeds thereof re- 
maining in the registry, arising in any cause of possession, 
salvage, damage, wages, or bottomry, which shall be instituted 
in the said Court after the passing of this act.” 

“This enactment,” says Judge Conkling, in his valuable 
Tr atise, at page 266, “it is presumed, was designed virtu- 
ally to abolish the distinction between possessory and peti- 
tory actions, and to empower the Court to entertain jurisdic- 
tion, under the form of a cause of possession,’ of all suits 
instituted by the rightful owner or persons claiming to be 
such, for the purpose of obtaining possession of a ship 
alleged to be unlawfully withheld from him, whatever might 
be the nature of the defense set up to the action.” 

It may be, that notwithstanding the passage of the act 
referred to above, the English Court of Admiralty considers 
itself “bound down to decide on the legal title, without taking 
notice of equitable claims,” (per Lord Stowell, in The Sisters, 
5 Robinson’s Rep.) as would seem to be the natural inference 
from the language held by Dr. Lushington, in the case of the 
Valiant, 1 W. Robinson’s Rep., page 64, if that case, as is 
evidently supposed by Judge Conkling, was adjudicated sub- 
sequently to the passage of the 3 and 4 Victoria, Chap. 65, 
but this, we think, is clearly not so, because the case is re- 
ported as having been decided on the 16th of July, 1839, and 
the act referred to, as given in the Appendix to 3 Haggard’s 
Rep., bears date the 7th day of August, 1840, more than a 
year later. 

We regret that we have not at hand the means of knowing 
precisely how the practice of the High Court of Admiralty 
has been modified in respect to the subject under considera- 
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tion, by the passage of the 3 and 4 Victoria, Chap. 65. But 
we believe that, in ascertaining the true boundaries of the 
jurisdiction of the Courts of Admiralty, the Courts of the 
United States, particularly in the opinions and decisions of 
the late Justice Story, who so ably vindicated and upheld the 
admiralty jurisdiction in its fullest extent, will furnish us 
with a safer guide than the English High Court of Admiralty, 
inasmuch as the former exceedingly strict limitation of the 
powers of that Court was a clear infraction of its ancient 
rights, and confined entirely to itself, not having extended 
even to the Court of Admiralty in Scotland, which, while the 
former was laboring under the embarrassments already allu- 
ded to, always claimed and exercised a very extensive and 
beneficial jurisdiction. 

In the case of the Schooner Tilton (5 Mason’s Rep. p. 465), 
Judge Story, after referring to the early and very learned ex- 
position on this subject made by him, in the case of De Lovio 
vs. Boit et al., (2 Gallison’s Rep., p. 398), and showing by 
several English authorities of undoubted respectability, that 
the admiralty anciently exercised jurisdiction in petitory as 
well as possessory suits, goes on to say, “I am not aware 
that this distinction between petitory and possessory suits 
(somewhat analogous to the distinction in actions respecting 
the realty between droitural and possessory suits) has in 
point of jurisdiction, ever been admitted into the actual 
practice of the Courts of the United States, sitting in 
admiralty. It stands, as far as I have been able to trace it, 
upon no principle, unless it be that titles to property derived 
from the common law, shall be no where litigated except 
in the Courts of common law, a proposition that, carried to 
its full extent, would prostrate the entire jurisdiction of the 
admiralty in instance causes. Indeed, the titles to ships 
principally depend upon the maritime law, as recognized and 
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enforced in the common law; and the admiralty does little 
more in instance causes, than to carry into effect the decla- 
rations of the maritime law, so recognized and enforced. No 
doubt exists, that the admiralty possesses authority to decree 
restitution of ships wrongfully withheld from the owners. 
And if so, it ought to possess plenary jurisdiction over all 
the incidents.” The reasoning of this eminent jurist is per- 
fectly conclusive to our mind, and we adopt it, in reference to 
the subject we are now considering, in its fullest extent, 
as his able opinions on some other points have been hereto- 
fore, from time to time, received and laid down by this Court 
as its guide. : 

But the counsel for the claimant contends further, that he 
is a bona fide purchaser of the vessel, from the party in whom 
was the legal title, at the time of the sale, without knowledge 
or notice of any right or claim on the part of the libellants, 
and that whatever may be the real state of the case, as 
between them and Kahoukapu it cannot affect the claimant’s 
rights as an innocent third party. 

As a legal proposition, we think the argument of the 
learned counsel is clearly right; but, after a careful review of 
all the evidence and surrounding circumstances bearing upon 


this part of the case, we feel constrained to say that we 


do not believe that the claimant's position is true, in point of 
fact. It is in evidence before us that Kaui, one of the 
libellants, since his return from Maui, has openly, con- 
tinuously, and undisputedly, controlled and exercised rights 
of ownership over the vessel and her earnings. This is con- 
elusively proven by the uncontradicted testimony of Mr. 
Piikoi, Captain Antonio, and Keliikanakaole who kept the 
accounts of the vessel. It appears also that the vessel 
has been known among the natives generally as the vessel of 
the “poe Kalifonia,” meaning the natives returned from Cali- 
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fornia, and we do not believe that a native of the claimant’s 
acuteness was ignorant of the fact that the vessel had several 
owners. The bill of sale of the vessel, from Kahoukapu to 
his friend and relative, the claimant, is upon its face a suspi- 
cious looking document. It is all in the handwriting of the 
claimant, including the signatures of Kahoukapu, the grantor, 
and of Milikaa, one of the witnesses, who are purported 
to have made their marks. True, it is also signed by 8. 
Kaapuiki, as a witness, but he testified before us that he 
subscribed his name on it at the claimant's request, and did 
not see the instrument excuted. 

The claimant introduced three witnesses, viz: Milikaa, 
Kaapuiki and Kanakaole, to prove the execution of the bill 
of sale by Kahoukapu and his receipt of the consideration 
from the claimant. From the demeanor of the first named 
witness; from his contradictory statements; from the direct 
conflict of his testimony with that of the claimant’s other 
witnesses who are more credible than himself, and from the 
subsequent avowal of the claimant’s counsel as to the un- 
truth of some of his statements, we are strongly inclined to 
believe that the testimony of Milikaa is a tissue of falsehood, 
from beginning to end. We must at all events regard it as 
altogether unworthy of credit. Neither of the other two wit- 
nesses prove directly either the execution of the bill of sale 
or the payment of the money, but the last one, Kanakaole 
does testify that he brought $1,500, in silver money, from the 
house of Mr. Haalelea to that of the claimant, on the day of 
the date of the bill of sale, and that Kahoukapu was tLore at 
the time. We do not consider the fact as to the payment of 
the money, however, a very important one, because, be that 
as it may, we feel convinced beyond ‘a doubt that the claim- 
ant was well aware of the fact that Kaui and Niheu were 
owners, in part, of the vessel, and that with full knowledge 
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of that fact, he was guilty of colluding with Kahoukapu far 
the purpose of attempting to defraud the libellants of their 
just rights. 

We are satisfied that the libellants are the true owners of 
seventeen twentieths of the vessel, as set forth in their peti- 
tion, and that the sale from Kahoukapu to the claimant, 
as far as the libellants are concerned, is a fraud and a nullity. 

Some evidence has been given tending to show that the 
remaining three twentieths of the vessel belong either to Mili- 
kaa, or to Milikaa and Kahoukapu severally, but Milikaa’s own 
testimony would seem to negative any interest on his part. 

However, we are not called on to decide this point at present. 

If, as we firmly believe is the case, these two parties have 
joined in a scheme to defraud their co-owners, and the former 
should, in doing so, have lost their own shares, they may set 
that down to the account of their own cupidity. 

Let decree be entered in favor of the libellants for the pos- 
session of the vessel, and let the costs be borne in equal pro- 
portions by Kahookapu and the claimant. 

Mr. Blair and Mr. Marsh for libellants. 

Mr. Bates for respondents. 

Nore.—See Post vs. Schooner Lady Jane,” March, 1855. 


191 


191 


192 


340 HAWAIIAN REPORTS, 1855. 


In the Matter of Cambridge. 


AT CHAMBERS.—SEPTEMBER, 1855. 


In THE MATTER or Henry L. CAMBRIDGE. 


The Court may grant a writ of habeas corpus to a party confined upon 
process in a civil suit. 

The Court, on habeas corpus, will go behind the process of arrest and de- 
tention issued against the defendant ina civil suit, and inquire into 
the truth and sufficiency of the plaintiff’s allegations, allowing the de- 
fendant to controvert those allegations. 

The plaintiff will not be liable on his bond if he proved that the defen- 
dant is indebted to him, although he does not prove that defendant is 
endeavoring fraudulently to evade the payment of the debt. 


Justice RoBertson delivered his decision as follows: 

By the return of the Deputy Marshal to the writ of habeas 
corpus, it appears that Cambridge is held in custody under a 
process issued out of this Court, at the suit of John Montgo- 
mery, under the Act of 1852, which provides for the arrest of 
faudulent debtors, and debtors about to abscond. 

The first important point raised by the learned counsel for 
the plamtiff in the suit is that, Cambridge being imprisoned 
on civil process, and not on any criminal charge, is not en- 
titled to the benefit of this writ. 

We must differ from the counsel on this point. It is not 
only provided by the Constitution of this Kingdom, that no 
person shall be imprisoned except upon due process of law, 
but effectual provision is made against the continuance of 
all unlawful restraint or imprisonment, by the privilege of 
habeas corpus being secured to every person within His Maj- 
esty’s jurisdiction. 
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“Every restraint upon a man’s liberty (says Chancellor 
Kent) is, in the eye of the law an imprisonment, wherever 
may be the place, or whatever may be the manner in which 
the restraint is effected. Whenever any person is detained 
with or without the process of law, unless for treason or 
felony, plainly and specially expressed in the warrant of com- 
mitment, or unless such person be a convict, or legally 
charged in execution, he is entitled to his writ of habeas cor- 
pus.” Kent's Commentaries, vol. I, p. 631. See also Ba- 
con’s Abridgement, vol. 4, p. 563. 

Says Sir William Blackstone, “But the great and effica- 
cious writ, in all manner of illegal confinement, is that of Ha- 
beas corpus ad subjiciendum; directed to the person detaining 
another, and commanding him to produce the body of the 
prisoner, with the day and cause of his caption and detention, 
ad faciendum, subjiciendum et recipiendum, to do, submit to, 
and receive whatsoever the Judge or Court awarding such 
writ shall consider in that behalf.” Blackstone’s Commen- 
taries, vol. 3, p. 122. 

That, at common law, Cambridge would be entitled (at 
least under the discretion of the Court), to his writ of habeas 
corpus, we think there can be no question. The Statute 31, 
Charles 2, Chap. 2, restored the writ of habeas corpus to all 
its efficacy at common law, in cases to which that statute 
applied, but it was confined to commitments on criminal 
charges, leaving all other cases of unjust imprisonment to the 
habeas corpus at common law. See Blackstone’s Com., Vol. 3, 
page 128. 

But the counsel for the plaintiff contends further, that the 
Deputy Marshal having made his return, the sufficiency of 
which is not controverted, showing that Cambridge is detain- 
ed under a lawful process, issued pursuant to the statute of 
1852, upon the plaintiff's sworn petition, which alleges that 
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the “defendant seeks to evade payment of said debt by secret- 
ing his property, and by transferring the same to third par- 
ties, and being about to quit this Kingdom,” this Court has no 
power to look behind this return and to inquire into the truth 
of these allegations of the plaintiff's petition (on habeas corpus), 
even where they are met by the affidavit of the defendant, to 
the effect that they are altogether without foundation. 

In reply to this objection the learned counsel for the defen- 
dant cites Section 19, page 58, vol. 2, of the Statute Laws, 
which reads as follows, viz.: “The Chief Justice and the As- 
sociate Justices of the Superior Court shall severally have 
powers at Chambers, upon any sworn application made in 
writing, to issue writs of habeas corpus for inquiring into the 
cause of alleged imprisonment, or ad testificandum, and may 
enlarge on bail persons rightfully confined, except in cases 
punishable by death.” The counsel also refers to the pro- 
ceedings in the matter of Floyd Baker, in this Court, before 
Cuter Justice Leer, in which the plaintiff was permitted by 
the Court to file affidavits in support of his allegations of 
fraud against the defendant, and such affidavits not appearing 
satisfactory to the Court, the defendant was discharged on 
habeas corpus. 

The statues of this Kingdom contain no further provision 
on this important subject than that comprised in the general 
power given to the Justices of this Court in the section cited 
above, to issue writs of habeas corpus for inquiring into the 
cause of alleged imprisonment. But we think that, although 
this power is contained in very few words, and although the 
mode of its practical application is not particularly prescrib- 
ed, a fair and reasonable construction of the language will 
give to us the same powers conferred upon the Justices in 
England, by the 56 George 3, chap. 100, and on the justices 
of the superior courts of many of the states of the United 
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States, by their respective statutes. If we have the power to 
issue writs of habeas corpus to inquire into the cause of the 
imprisonment, it will not be denied, we think, that that power 
also implies and includes the power to do whatever justice 
may seem to require in the premises, after we have finished 
our inquiry. If this is not so, then our power to issue writs 
of habeas corpus is but a solemn farce, and no protection what- 
ever to the liberties of the subject. If we can do nothing 
farther than simply inguire into the cause of imprisonment or 
detention, then we cannot discharge a party from durance, 
even if it plainly appears to us that no legal cause whatever is 
shown for his imprisonment. What is the cause of the im- 
prisonment of Cambridge? It is that, according to the alle- 
gations in the plaintiffs petition, he has been guilty of secret- 
ing his property, or fraudulently transferring it to third 
parties, or endeavoring to quit the Kingdom with intent to 
evade the payment of the plaintiff's demand. These allega- 
tions are met by the oath of the defendant denying their 
truth, and will it be said that the defendant shall, in no case, 
be allowed to controvert the allegations of the plaintiff, how- 
ever false and unfounded they may be in fact? We believe 
that such is not the law at the present day, either in England 
or any part of the United States. In ex parte, Beeching et als. 
(4 Barn. and Cress., p. 186), in the Court of King’s Bench, the 
prisoners had been arrested and detained under certain stat- 
utes, on a charge of smuggling, a matter cognizable upon in- 
formation in the Court of Exchequer, and not regarded as a 
criminal proceeding. Upon the return to the writ of habeas 
corpus, it was contended that the return showing a lawful 
commitment, under the statute, was sufficient. But Lord 
Chief Justice Abbott decided that the prisoners, not having 
been committed for a criminal matter, the writ of habeas cor- 
pus, in their case, issued not under the 31 Charles 2, chap. 2, 
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but by virtue of the common law, and that the prisoners had 
therefore a right, under the 56 George 3, chap. 100, to con- 
trovert the truth of the return. Affidavits on both sides 
were then read and merits discussed, after which the prison- 
ers were remanded. (See also Nash’s case, 4 Barn. & Ald., p. 
295.) 

The learned counsel for the plaintiff urges upon us that if 
the Court should go behind the return, which shows that the 
defendant has been duly committed under the provisions of 
the Act of 1852, and discharge the defendant from custody, 
we arrogate to ourselves the whole power of the legislature, 
and set aside what that body has, in this instance, declared 
to be the law of the land. We are unable to perceive the 
force of this argument, for we cannot see how our proceed- 
ings upon a writ of habeas corpus, are to be governed or re- 
gulated in the least by the Act of 1852. That act gives to a 
creditor, plaintiff, the right to sue out a warrant of arrest and 
detention against his fraudulent debtor, but the Constitution 
and the statute above referred to, secure to every man de- 
prived of his personal liberty, the right to be set free when- 
ever it shall appear that his imprisonment is wrongful. And 
who is to be the judge of this matter—the Court, or each in- 
dividual creditor for himself? If the Court be the judge, 
shall it enforce the rights of the creditor only, without 
regard to the rights of the debtor? The argument of the 
learned counsel, it seems to us, if it proves anything, proves 
too much. It exalts the statute of 1852 to be a law para- 
mount to the Constitution. For, if the Court cannot inquire 
into the truth of the alleged cause of imprisonment because 
a party has been committed under the provisions of that par- 
ticular statute, here is a virtual abrogation of the sacred 
privilege belonging to every man, to have the cause of his 
detention examined into upon a writ of habeas corpus, and 
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our first duty would seem to be in that case, to declare that 
statute a nullity, as being a clear infringement upon the 
rights of the subject, for the Constitution declares that the 
privilege of the writ of habeas corpus can only be suspended 
by proclamation of the King, in case of the rebellion or 
invasion. 

The learned counsel suggests that the defendant's proper 
remedy is upon the bond given by the plaintiff at the issuing 
of the process of arrest. It is true that, if the plaintiff 
should not prove that the defendant is indebted to him, as 
alleged in his petition, the defendant would then have his 
remedy on the bond; but the plaintiff is not required to 
prove at the trial that the defendant was endeavoring to evade 
the payment of the debt by fraudulent means. The plaintiff 
having simply proved his debt, his bond becomes void, 
and where then is the defendant’s remedy upon it for his 
imprisonment, however wrongful it may have been in fact. 

It will hardly be denied, we think, that unless the allega- 
tions of fraud contained in the plaintiff's petition are true, 
and are capable of being shown to be so to the Court, when 
controverted by the positive oath of the defendant, then, the 
defendant’s imprisonment is wrong. Imprisonment for debt 
merely, apart from actual fraud, has no place in the laws of 
this Kingdom. We feel satisfied that any other view of the 
case than that we have taken, would pervert the statute of 
1852, from the useful purpose for which it was intended, and 
render it a convenient engine of unmitigated oppression, not 
to be used by the Court, but by every man against his 
neighbor. 

The Court granted leave to the plaintiff to introduce 
evidence in support of the allegations of fraud in his 
petition. 

Mr. Blair for plaintiff. 

Mr. Bates, counsel for Cambridge. 
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OCTOBER TERM—18655. 


Tue Kine vs. Papa AND KAMEAKUA. 


The Court expressed its opinion that a party cannot be legally convicted 
of perjury for a false statement made in the Probate Court, in a pro- 
ceeding which is irregular and unauthorized. 


The prisoners were indicted for perjury committed in the 
Probate Court, at the hearing of an application for letters of 
administration on the estate of one Kokahe. It appeared in 
evidence that previous to the application for administration, 
a will embracing all the property of the deceased had been 
proved in the Probate Court; that at the last July term of 
this Court, one Nakilaku had been indicted for, and convicted 
of forging the said will, but that the probate of the will had 
never been duly revoked or cancelled. The Court was of the 
opinion that the subsequent proceedings on the application 
for administration were irregular, and that therefore the pris- 
oners could not be legally convicted of perjury on any testi- 
mony given under such circumstances. The Court directed 
the jury to acquit the prisoners. 

Mr. Bates for the Crown. 

Mr. Marsh for the prisoners. 
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THOMAS RUSSELL et als. vs. Harris T. Frrou. 


Nonsuit.—Practice. 


This was an action on the case brought by the plaintiffs as 


owners of the bark “Madonna,” to recover damages from the 
defendant, for loss sustained by the plaintiffs from the non- 
employment of their vessel, by reason of a certain placard 
and public notice printed in the “Polynesian” by defendant, 
over his own signature, in the month of October, 1854. The 
damages were laid at $10,000. After the plaintiffs had rested 
their case, defendant’s counsel moved that the plaintiffs be 
non-suited on the ground that they had given no evidence 
whatever that they were the owners of the bark “Madonna,” 
and were therefore not entitled to recover. Motion was 
granted. 

Mr. Blair and Mr. Montgomery for plaintiffs. 

Mr. Bates for defendant. 


N EQUITY. 


Cuarntes Dana vs. B. F. ANGEL ann B. F. Snow. 


Complainant having obtained a judgment at law against one of the re- 
spondents, took out execution thereon, which execution was returned 
nulla bona. Complainant then filed his bill in Equity, praying that 
the second respondent, who was agent of the former, might be com- 
pelled to make discovery as to money securities and other property in 
his hands, belonging to his principal; and that the same should be ap- 
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plied to the payment of complainant’s judgment. The Court granted 

the relief prayed for. 

JUDGE ROBERTSON, acting as Chancellor, gave his decision as 
follows: 

The complainant sets forth in his petition that, at the last 
July term of the Supreme Court, he obtained a judgment 
against the first named defendant, B. F. Angel, for the sum 
of three thousand one hundred and twenty dollars, with in- 
terest thereon from that date; that the said defendant, Angel, 
previous to his departure from this Kingdom, appointed the 
other defendant, B. F. Snow, as his agent for the management 
of his affairs here; that about the 31st day of August last, 
the complainant caused an execution to be issued against the 
goods and chattels of B. F. Angel, which said execution has 
been returned nulla bona by the Marshal; that complainant 
has been unable to discover any property belonging to B. F. 
Angel, in this Kingdom, that can be made available by any 
process of a Court of law for the payment of complainant’s 
judgment, but that he has ascertained that Capt. Snow has in 
his possession, as agent and attorney of Mr. Angel, sundry 
securities for money due and payable to him, which com- 
plainant submits are, and ought in equity, to be made avail- 
able for the payment of his demand. He therefore prays the 
Court that the said defendant, B. F. Snow, may be required 
to make a full discovery as to the possession by him of any 
authority from the said Angel for the transaction of his busi- 
ness, and as to all securities for money, or other properties, 
of any description belonging to him that may be within the 
possession or control of the said B. F. Snow; that he be 
decreed to lodge with the Master of this Court all such 
securities, &., and that a receiver be appointed. 

The defendant, B. F. Snow, admits in his answer, made on 
his own behalf, and on that of his principal, B. F. Angel, that 
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the complainant obtained a judgment as set forth in his peti- 
tion; that he, Snow, is the attorney in fact of the defendant 
Angel, to collect certain debts and liabilities due and owing 
to him, and to remit the proceeds to the United States, but 
not his agent for the transaction of his business generally ; 
that he knows of no property in this Kingdom belonging to 
B. F. Angel, upon which a fieri facias could be-levied, but ad- 
mits thut there are in his possession, belonging to Angel, 
promissory notes to the amount of fifteen thousand seven 
hundred and fifty dollars, of which one thousand dollars is 
now due, and of which seven thousand dollars will become 
due and payable during the month of January next ensuing, 
and the balance at further dates; that he is not authorized 
by his principal to apply any part of the funds arising from 
said securities to the payment of complainant’s demand, but 
is willing to abide the order of the Court touching any part of 
the same, objecting, however, to the appointment of a re- 
ceiver, and the conversion of the securities into money by 
sale, as being expensive, unnecessary and inequitable towards 
his principal. 

Upon the reading of the detendanbs answer, the complain- 
ant’s counsel waived his application for the appointment of a 
receiver, and the immediate conversion into money of so 
much of the securities as might be necessary to satisfy his 
demand, and moved the Court to grant an order requiring 
the defendant, Snow, to collect and pay into Court, out of the 
securities first becoming due, a sum sufficient to cover the 
amount of complainant's judgment, together with interest 
and costs. 

This is the first time, so far as I am aware, that a petition 
of this nature, has been presented to this Court. It becomes 
proper for me, therefore, although the point is conceded by 
counsel for defendants, to enquire into the question as to 
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whether or not the relief sought by the complainant is 
within the chancery powers of this Court to afford. The 
remedy so frequently applied and so well known under the 
laws of other countries as the trustee process, or process of 
garnishee, has no place in the laws of this Kingdom ; unless by 
a commission of bankruptcy, I know of no means by which a 
creditor can compel the discovery and application to his de- 
mand of the assets of his debtor in the possession of third 
parties and beyond the reach of a fieri facias. It may there- 
fore frequently happen, in cases similar to the one now 
presented, that a defendant may have property lying within 
this Kingdom, more than amply sufficient to pay any judg- 
ment obtained against him, without its being in the power of 
the creditor to obtain satisfaction of his claim out of such 
property, through any process that can be afforded him by 
our Courts of law. That in such a case the creditor ought 
to have relief somewhere, is manifest. According to the 
plainest principles of justice and equity, every person ought 
to pay his honest debts ; and if he is able but unwilling, the 
law ought to compel him to do so; but if Courts of law, from 
any defect of power, are unable to afford an adequate remedy 
for that purpose, then we must turn to the Court of chancery, 
and look for aid from thence. In the emphatic language of 
Woodworth, J., in the case of Hadden vs. Spader, 20 John- 
son, 562, “It would be matter of surprise as well as regret, if 
in a system of jurisprudence that has been matured by the 
wisdom of ages, adequate remedies were not provided for the 
violation of every important civil right.” 

Lord Redesdale observed, in Bond vs. Hopkins (1 Sch. & 
Lef. 420), “Nothing is better settled in Courts of Equity, 
than that, where a title exists at law, and in conscience, and 
the effectual assertion of it at law is unconscientiously 
obstructed, relief should be given in equity; and that when 
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a title exists in conscience, though there be none at law, re- 
lief should also, though in a different mode, be given in 
equity.” 

That a Court of equity may, and ought to give relief in a 
case where the facts and circumstances are as they appear to 
be in the case now before me, I think may be considered as 
clearly established, both upon principle and express author- 
ity. (See Hendricks vs. Robinson, 2 Johnson Ch. Rep., p. 
295. Hadden vs. Spader, 20 Johnson, p. 553, in which the 
Court of errors affirmed the decision of the chancellor, and 
cases there cited; Doran vs. Simpson, 4 Vesey Jr. p. 650; 
and Scott vs. Scholey, 8 East, p. 467.) 

It is clear from the pleadings in this case, and from the 
Marshal’s return of nulla bona endorsed on the writ of 
execution, that a bona fide effort has been made by the com- 
plainant to obtain satisfaction of his judgment by the only 
means afforded him on the common law side of this Court, 
but that such effort has been wholly vain; while it is ad- 
mitted by the answer of Capt. Snow, that he has in his 
possession, and in course of collection, securities for money, 
belonging to Mr. Angel, to an amount far exceeding that 
of the complainant’s judgment. Unless this Court, in the 
exercise of its equity powers, shall interpose in the com- 
plainant’s behalf, there is no way under Heaven by which he 
can prevent the defendant’s funds from being entirely re- 
moved to another country, according to the instructions left 
with his agent here, while the complainant’s judgment, not- 
withstanding his right to payment, both at law and in 
conscience, thus becomes of no more use to him than so 
much waste paper. In such a case there would be a mani- 
fest failure of justice. 

The fact, too, that the property which has now been dis- 
covered consists altogether of choses in action, which cannot 
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be taken under an execution at law, is a consideration of very 
great weight in favor of the complainant's right to the inter- 
position of equity in his behalf. Had the defendant’s answer 
discovered the existence of goods and chattels capable of 
being seized and sold under execution, the complainant might 
then be turned back to pursue his rights at law, content with 
the discovery, merely, and the same grounds would not exist 
in that case, to grant the specific relief we now feel con- 
strained to afford him, by a decree to compel the application 
of the funds arising from the maturity of the money securi- 
ties, to the satisfaction of his judgment. 

It is easy to suppose a case where a debtor might if 
inclined to do so, which is not alleged however in the present 
instance, defraud his creditors to any amount to which his 
credit might extend, and beyond the power of relief, unless 
they can claim the aid of a Court of equity. 

In the fluctuating character of the foreign community at 
these islands, and in the absence from our laws of any 
trustee process, or other adequate remedy, I see powerful 
reasons calling for the assertion of a branch of equity 


, Jurisdiction, at once so just and reasonable in its nature, and 


calculated to be so eminently beneficial in its practical 
results. 

The motion is granted. 

Mr. Montgomery for complainant. 

Mr. Bates for defendants. 
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AT CHAMBERS. 


In TRE MATTER or Marion Lanpars. 


The privileges and immunities of Foreign Representatives and their at- 
taches, examined at length. 

An attache of the French Legation having assaulted his superior, the 
latter applied to the Minister of Foreign Relations for assistance, by 
the imprisonment of the offender until arrangements could be made 
for sending him to France; whereupon he was arrested by the Mar- 
shal under an executive order. The Court, on habeas corpus, refused 
to discharge him from custody. 


The following is the decision of JupGz ROBERTSON : 

The return made by the Marshal to the writ of habeas cor- 
pus, states that Monsieur Landais has been arrested and is 
now detained by virtue of an executive order, from His Maj- 
esty’s Minister of Foreign Relations, issued at the instance 
and on the responsibility of Monsieur Louis Emile Perrin, 
Consul, Commissioner and Plenipotentiary of France, in this 
Kingdom, who has applied, officially, to the Minister of For- 
eign Relations for the assistance of this Government, in the 
preventive and provisional detention, in prison, of M. Landais, 
his Chancellor and subordinate officer, whom he accuses of 
having assaulted him in the street with a sword-cane, in dan- 
ger to his life, in violation of the laws of France and of his 
personal inviolability as a public minister, and whom he is 
desirous of sending thither by a vessel soon to sail, that he 
may be dealt with according to the pleasure of the French 
government. 

The present is the first case of the kind that has ever come 
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before our Courts, and involves several distinct questions 
alike embarrassing by reason of their novelty, as they are im- 
portant. Those questions have severally been dwelt upon at 
considerable length in the course of the argument, particu- 
larly by the counsel for the petitioner. I shall endeavor to 
confine myself to the consideration of only so many of the 
points that have been raised as may be necessary to a deci- 
sion of the motion made by petitioner’s counsel, viz: That 
he be discharged from custody on the ground that he is not 
detained by any lawful authority. 

First, then, is Monsieur Perrin to be regarded by this 
Court as a Minister, or Diplomatic Representative of France, 
and therefore entitled to the rights, privileges and immuni- 
ties which appertain to that exalted station, by international 
laws, and by the statute law of this Kingdom? 

In proof of Monsieur Perrin's claim to be so considered, 
the District Attorney presents the original commission, or 
letter of credence of M. Perrin, signed by the Prince Presi- 
dent and impressed with the Seal of State of the late Repub- 
lic of France. He also presents a duly authenticated copy 
of the proclamation issued by His late Majesty, Kamehameha 
3d, on the 28th day of January, 1853, announcing the fact 
that the Prince President of France had accredited M. Perrin 
to His Majesty, in the character of Consul, Commissioner 
and Plenipotentiary; and requiring all his subjects and all 
departments of his Government to pay high consideration to 
the person, property and retainers of Monsieur Perrin, and 
to give full faith and attach full credit to all his official acts, 
as such Consul, Commissioner and Plenipotentiary. 

The evidence on this point is perfectly conclusive. We 
are bound to all intents and purposes, by the proclamation 
of His Majesty the King, whose sole prerogative it is, by the 
Constitution, to receive and acknowledge ambassadors and 
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other public ministers. (See article 31, of the Constitution.) 
His Majesty must be conclusively presumed to have received 
Monsieur Perrin, in the quality attributed to him in his cre- 
dentials. That is a matter of state with which this Court 
has nothing to do. If the petitioner’s counsel had offered to 
produce evidence to contradict His Majesty’s proclamation, 
and prove that Monsieur Perrin’s commission from the 
French government was only that of Vice Consul, I could not 
have received it. 

I will now proceed to inquire, with reference to the case 
now before me, what are some of the rights, privileges and 
immunities which may be claimed by Monsieur Perrin, in 
consequence of his official standing near the Hawaiian Court. 

It is enacted at section 10, page 116, vol. 1st, of the Ha- 
waiian Statute Laws, that it shall not be lawful to molest the 
person of any minister accredited to the King or to the Min- 
ister of Foreign Relations, and who has been duly made 
known to the public, in the manner in which Monsieur Perrin 
was announced ; nor to arrest or detain the person of any in- 
dividual attached to the legation of such minister. Section 
12 prescribes, particularly, the exemption of such minister, 
together with all the retainers of his household and his 
attaches, made known as such, from arrest and imprison- 
ment; and his property from attachment and levy on civil 
process. 

These statutory provisions of our laws are merely declara- 
tory of a part of the Law of Nations, affecting public minis- 
ters, as will be seen by reference to the authorities. 

Vattel (Chitty’s edition), at page 464, sec. 81, says, “The 
necessity of embassies being established, the perfect security 
and inviolability of embassadors, and other ministers, is a 
certain consequence of it; for, if their person be not pro- 
tected from violence of every kind, the right of embassy be- 
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comes precarious, and the success very uncertain. A right 
to the end inseparably involves a right to the necessary 
means.“ 

To the same effect is the following passage from Wheaton 
on International Law, page 271: From the moment a pub- 
lic minister enters the territory of the state to which he is 
sent, during the time of his residence, and until he leaves the 
country, he is entitled to an entire exemption from the local 
jurisdiction, both civil and criminal. Representing the 
rights, interests and dignity of the sovereign or state by 
whom he is delegated, his person is sacred and inviolable. 
To give à more lively idea of this complete exemption from 
the local jurisdiction, the fiction of extra- territoriality has 
been invented, by which the minister, though actually in a 
foreign country, is supposed still to remain within the terri- 
tory of his own sovereign.” Again, The act of sending the 
minister on the one hand, and of receiving him on the other, 
amounts to a tacit compact between the two states that he 
shall be subject only to the authority of his own nation.” 
(See also Elliott’s Dip. Code, vol. 2. pp. 403 and 404, and 
Vattel, p. 469, sec. 92.) 

In respect to the retinue of a public minister, Mr. Wheaton 
says, “This immunity (from local jurisdiction) extends, not 
only to the person of the minister, but to his family and suite, 
secretaries of legation and other secretaries, his servants, 
moveable effects, and the house in which he resides.” 

Further on he says, “It follows from the principle of the 
extra-territoriality of the minister, his family, and other per- 
sons attached to the legation, or belonging to his suite, and 
their exemption from the local laws and jurisdiction of the 
country where they reside, that the civil and criminal juris- 
diction over these persons rests with the minister, to be exer- 
cised according to the laws and usages of his own country. 
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In respect to civil jurisdiction, both contentious and volun- 
tary, this rule is, with some exceptions, followed in the prac- 
tice of nations. But in respect to criminal offences, commit- 
ted by his domestics, although in strictness the minister has 
a right to try and punish them; the modern usage merely au- 
thorizes him to arrest and send them for trial to their own 
country.” (Wheaton’s Int. Law, pp. 272 to 274.) 

On this subject M. Vattel says: “The persons in an am- 
bassador’s retinue partake of his inviolability; his indepen- 
dency extends to every individual of his household; so inti- 
mate a connection exists between him and all those persons, 
that they share the same fate with him; they immediately 
depend on him alone, and are exempt from the jurisdiction of 
the country.” 

“Tf the domestics and household of a foreign minister were 
not solely dependant upon him, it is evident, at first sight, 
how easily he might be harrassed, molested and disturbed in 
the exercise of his functions. These maxims are at present 
everywhere adopted and confirmed by custom.” 

“The persons in a foreign minister's retinue being inde- 
pendent of the jurisdiction of the country, cannot be taken 
into custody or punished without his consent.” 

“The ambassador must necessarily be supposed to possess 
whatever degree of authority is requisite for keeping them in 
order.” 

“In general, however, it is to be presumed that the ambas- 
sador is possessed only of a coercive power, sufficient to re- 
strain his dependents by punishments which are not of a 
capital or infamous nature. He may punish the faults com- 
mitted against himself and against his master’s service, or 
send the delinquents to their sovereign, in order to their be- 
ing punished. (Vattel, pp. 497, 498 and 499; see also Elliott's 
Dip. Code, vol. 2, p. 408, sec. 79.) In Polson and Horne’s 
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Law of Nations and Diplomacy, at page 101, it is said, “As 
ministers of the first and second class enjoy immunity from 
jurisdiction for the persons composing their suite, it remains 
for the two Courts to determine how far the minister may 
himself exercise such jurisdiction, or refer the parties ar- 
raigned to the competent authorities of his own sovereign’s 
dominions.” 

But, say the counsel for petitioner, admitting, for the sake 
of argument, that Monsieur Perrin does enjoy the rank and 
privileges of a public minister, we claim that M. Landais is 
not an attache of his legation, nor his subordinate, nor a mem- 
ber of his household, and that therefore M. Landais is not 
under the authority and control of Monsieur Perrin. His 
counsel even contended that Landais occupies here the posi- 
tion of a private French subject, under the protection of the 
laws of this Kingdom, although they subsequently presented 
to the Court a commission, or letter of instructions, to M. 
Landais, from the Minister of Foreign Affairs in France, ad- 
dressing, M. Landais in his capacity of “Chancelier de pre- 
miere classe,” and transferring him from Guyaquil to the Con- 
sulate at Honolulu. 

Here, then, is a seeming contradiction between the state- 
ment of Monsieur Perrin, in his official requisition, addressed 
to the Minister of Foreign Relations, on the Ist instant, in 
which he styles M. Landais the Chancellor of his Legation, 
or Mission, and the affidavit of M. Landais, who states that 
he is the Chancellor, merely, of the Consulate, thus drawing 
a line of separation between the Consulate and the Diplo- 
matic Legation. 

It has not been suggested how, or by what rule, this Court 
can proceed to adjudicate (if it can do so at all) upon this 
dispute between Monsieur Perrin and Monsieur Landais, as 
to their relative official rank and relations, or how I am. to 
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draw the line of demarcation between the rank, duties and 
privileges of the Consul and those of the Commissioner and 
Plenipotentiary, all being in this instance united in one and 
the same individual. ; 

What was originally merely the French Consulate at Ho- 
nolulu, has been elevated to the standing of a Diplomatic 
Legation, through the investment of its chief, by his Govern- 
ment, with the attributes and functions of a public minister ; 
in the same way that what was formerly a British Consulate 
has been erected into a Consulate General. 

It would seem, from a quotation I have already made from 
M. Vattel, that the connection between a public minister and 
his retinue, and subordinates, is so intimate, and their depen- 
dence upon him so complete, that they all share his fate, 
They share his elevation or depression. If M. Perrin should 
be lowered to the rank of a Consul, his retainers would imme- 
diately lose their immunity from the local jurisdiction, and so 
vice versa. 

The difficulty of drawing a distinction in this instance be- 
tween the Consulate and the Legation, will be apparent if we 
suppose, for example, that an assault had been committed 
upon Monsieur Perrin, in the street, by a subject of this Gov- 
ernment. Could such party, so assaulting M. Perrin, justify 
or mitigate the offence by saying that he assaulted only the 
French Consul, who is not a privileged person, but not the 
French Diplomatic Representative, whose person is declared 
to be inviolable? Or, supposing that a case should arise in- 
volving the extra-territoriality of Monsieur Perrin’s resi- 
dence, could the party violating his immunity in this respect 
defend himself by the plea that he only trespassed on the 
residence of the Consul, and not on the residence of the min- 
ister? 

It appears to me that so far as the Courts of this Kingdom 
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are concerned, we must be guided by the Executive Procla- 
mation of our Government, which announces Monsieur Perrin 
to us as having been received here in the capacity of a public 
minister, whom we are to regard as being entitled to all the 
rights and privileges that appertain to that position; all 
whose official acts are to receive full faith and credit, and all 
whose subordinates and retainers, recognized as such by the 
Department of Foreign Relations, are to be regarded as being 
without the local jurisdiction. 

That M. Landais is an officer of the French Consulate, 
or Legation (and I know no Consulate apart from the 
Legation), is quite clear from the commission, or letter of in- 
structions which he presents, from the French Minister 
of Foreign Affairs; and that he is subordinate to and under 
the control of Monsieur Perrin, is equally clear from the 
letter submitted as evidence on behalf of Landais, dated 
October 30th, 1855, by which he was provisionally suspended 
from the exercise of his official functions, by his superior 
officer, Monsieur Perrin. The impropriety, therefore, of my 
attempting to adjudicate and decide upon their dispute, 
becomes very apparent. Would any decision of this matter 
by me be binding upon the parties? I think not. Certainly 
it could not be binding upon Monsieur Perrin, for he dis- 
tinctly claims his acknowledged and indisputable immunity 
from the local jurisdiction, in regard to this whole matter. 
He claims this immunity not only as to himself, but as 
to M. Landais also, and his claim has been admitted and 
acted upon by the Executive. 

The state of affairs between Monsieur Perrin and Monsieur 
Landais was aptly illustrated by the learned District Attor- 
ney, when he compared it to the temporary arrest and 
suspension of an officer in the navy by his commander; 
operating upon the officer as a complete deprivation of 
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authority and function, without lessening in any degree 
the authority and control of his commander over him. 

But the District Attorney argues, and I think with much 
force, that the question of M. Landais’ relation to the Repre- 
sentative of France has already been adjudicated upon 
and decided by the Executive branch of this Government, 
which has authority to do so, before issuing the order to the 
Marshal for the arrest of M. Landais, and that this Court 
cannot review the decision of the Executive in this matter. 

If it had been made to appear in the course of these 
proceedings, that M. Landais is not in any way attached 
to the French Consulate or Legation, nor a subordinate 
or retainer of Monsieur Perrin in any capacity whatever, and 
that he had never been recognized as such at the Depart- 
ment of Foreign Relations, it might then be difficult to 
say—and I venture no opinion on the point—whether or not 
this Court could tuke upon itself to discharge M. Landais 
from his confinement. But the facts in the case are other- 
wise. It is undeniable that M. Landais is the subordinate 
officer of Monsieur Perrin, whom I am bound to know 
and recognize as a public minister. As to the precise 
amount of authority which Monsieur Perrin may claim over 
Monsieur Landais, and the exact official relation of the latter 
to the former according to the rules governing the French 
civil service, I cannot decide. When they dispute as to these 
matters, their imperial master must settle it, and if Monsieur 
Perrin has wronged Monsieur Landais, he must seek his 
redress in the Courts of their common country. 

That M. Landais is recognized by the Executive as oc- 
cupying such a position of subordination to Monsieur Perrin 
as entitles him to exercise the constraint imposed upon 
Landais, is evident upon the face of the order addressed to 
the Marshal, by the Minister of Foreign Relations, in which 
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he says, “The exercise of Monsieur Perrin’s exclusive di- 
plomatic jurisdiction in this matter, over his own officer, sup- 
posed to be extra-territorial, exempts the King’s Government 
alike from all jurisdiction and responsibility—to grant to 
him the assistance he requires is a comity to the Emperor 
whom he represents.” 

That this Court cannot sit in judgment upon the decision 
of the Executive, in reference to the public character of 
a foreign minister, or of any attache of a foreign minister, 
and pronounce either the one or the other unduly appointed 
or improperly recognized, and thereby take from him either 
the privileges or the disabilities of his station, I think 
is quite clear. (See Elliott’s Dip. Code, vol. 2, p. 418, secs. 
112 and 113.) 

The present case bears a strong analogy to that of a com- 
mitment for contempt by a Court of justice. The rule is too 
well established, I think, to admit of its being shaken, 
that upon an application to be discharged under a writ 
of habeas corpus, by a Court of superior jurisdiction, if it ap- 
pears on the face of the application that the commitment has 
been made by a Court of competent jurisdiction, the writ will 
be refused. And if a writ of habeas corpus is issued in such 
case, the Court before whom it is returned will not dis- 
charge the party even if, in fact, the Court which made the 
commitment, committed an error in deciding that he was 
guilty of a contempt. If the rights of the party have 
thus beeh violated by the Court committing him, yet its de- 
cision cannot be reversed by any other tribunal. 

While I consider it my duty carefully to guard and main- 
tain every iota of the extensive powers vested in this Court 
by the Constitution and laws of this Kingdom, I also con- 
sider it my duty to abstain from any interference with the 
limited jurisdiction which every foreign minister may right- 
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fully claim to exercise over his own subordinates and re- 
tainers under the law of nations. 

The counsel for petitioner contend that this Court ought 
to review and judge of the action of the Executive, in ex- 
tending its aid to the Representative of France, in ac- 
cordance with the comity which prevails between civilized 
nations. 

I do not think so. It seems to me that the Executive 
having seen fit to extend this comity to the French Govern- 
ment, through Monsieur Perrin, in a case where its action 
affects only the rights of parties subject to the law of nations 
or to the laws of France, and does not infringe on the rights 
of any one who claim the protection of the laws of this 
Kingdom, then this Court has no ground for interference. 

Petitioner's counsel argued further, that the Minister of 
Foreign Relations could not interfere directly in this matter, 
and that Monsieur Perrin ought to have applied to the 
judiciary. They cited in support of this position a passage 
from the opinion of Mr. Toucey, Attorney General of the 
United States (see opinions of the Attorney General, vol. 5, 
p. 70), in reference to a representation made by the French 
Minister, at Washington, that the effects of one of his 
attaches had been detained by a hotel keeper, with whom he 
lived. 

It appears to me that there is a wide distinction between 
such a case as that and the one now under consideration. 
Had this been the case of an attachment, for instance, of 
Monsieur Landais, or of his goods, under a judicial process, 
and a representation had been made by Monsieur Perrin 
to the Minister of Foreign Relations, he would, no doubt, 
have referred the French Representative to the judicial 
Courts; for the Minister could not have taken upon himself 
to order the release of M. Landais, or his property, from 
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attachment under legal process. If he had done so, it 
would have presented an instance of the Executive attempt- 
ing to overrule the action of the judiciary, and no one would 
have been under any obligation to pay the least attention to 
his order. 

I have adverted to all the points presented by the case 
upon which I think it is necessary to touch, for the purpose 
of showing the grounds of my decision. 

The motion that Monsieur Landais be discharged is re- 
fused. 

Mr. Harris and Mr. Marsh for prisoner. 

Mr. Bates for the Government. 


JANUARY TERM—1856. 


Henry MACFARLANE vs. WILLIAM SUMNER. 


The Court explained what constitutes s sufficient account stated to sus- 
tain an action for the balance admitted to be due. 

Forbearance to sue the debtor, either generally or for a reasonable time, 
is a good consideration for the promise of a third party to answer for 
the deht. 


This was an action of assumpsit, brought by plaintiff to 
recover from defendant the sum of $954, upon the promise of 
the defendant to answer for the debt of Henry Sea. It ap- 
peared in evidence that in the spring of the year 1854, a set- 
tlement of accounts took place between the plaintiff and 
Henry Sea, when it appeared that the latter was indebted to 
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the former upwards of $1500. The account was admitted to 
be correct by Sea, and the balance to be justly due to the 
plaintiff. Shortly after this, plaintiff having threatened to 
commence proceedings at law against Sea for the recovery of 
the above amount, the defendant, who is the brother-in-law 
of Sea, called upon the plaintiff and offered to give him $1000 
by way of compromise for his claims against Sea. This propo- 
sal was declined by plaintiff, who said he meant to commence 
an action against Sea for the recovery of the whole amount. 
According to the testimony of the plaintiff's witnesses, defen- 
dant then agreed to pay the whole debt if plaintiff would for- 
bear from suing Sea, and give the defendant a reasonable 
time. Plaintiff's witnesses also testified that, in pursuance of 
this agreement, defendant had made two several payments of 
$400 and $200, on account of the amount due from Sea to the 
plaintiff. One witness said the defendant promised to pay by 
installments, every week or every fortnight. 

Several interesting points were presented by the case, and 
argued by the counsel, in the course of the trial. The counsel 
for the defendant contended, among other points, that it was 
incumbent on the plaintiff to show that there had been an 
account stated in writing between him and Sea, to which the 
latter had explicitly agreed ; that the knowledge of this settle- 
ment, and the amount acknowledged by Sea to be due, must 
be brought home to the defendant, and that the latter must 
have agreed to pay a specific sum for a valuable considera- 
tion at a specified time. 

The Court charged the jury, in substance, that they must 
be satisfied from the evidence that there had been an account 
stated between the plaintiff and Sea; that it was not neces- 
sary that the account should have been drawn up in writing 
and signed by the parties, but if it was proved that there had 
been a reckoning and a settlement between them, upon which 
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a specific balance had been ascertained and acknowledged by 
Sea, to be due from him to the plaintiff, that was sufficient. 
That it was necessary for the plaintiff to bring home the 
knowledge of this settlement, and of the amount due, to the 
defendant, and that the latter should appear to have prom- 
ised to pay a specific amount. That if it was proven that 
the defendant had undertaken to pay the debt of Sea upon 
the plaintiff's promise to forbear from suing him, either 
generally or for a reasonable time, the consideration was a 
good one in law, and sufficient to support the defendant’s 
contract. 

The jury returned a verdict in favor of the plaintiff for 
$1080, including interest. 

Mr. Montgomery for the plaintiff. 

Mr. Bates for the defendant. 


R. H. SMYTH vs. ANN HEGARTY. 


The Marshal cannot excuse himself for not executing process of arrest 
against a defendant, on the ground that the bond of indemnity filed by 
the plaintiff is not stamped. Where the process is issued in a matter 
of which the Court has jurisdiction, he must execute it. 

Counsel having filed a plea on behalf of defendant, was called on to show 
his authority, and having failed to do so satisfactorily, the plea was 
struck from the file. 

The Court having decided to amerce the Marshal, assessed the damages 
without the aid of a jury. 


This was an action brought by plaintiff to recover the sum 
of $128 for medical services. Defendant being about to quit 
the Kingdom, the plaintiff sued out a warrant of arrest against 
her under the statute of 1852. The warrant to arrest was 
annexed to the usual process of summons to appear and an- 
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swer. On the first day of the term the Marshal made a 
return as follows: That the warrant of arrest was not 
served, as the bond accompanying the same was not stamped, 
as required by law.” On motion of plaintiff's counsel, this 
return was set aside, on the ground that it was a return to a 
part of the process only, and the Marshal had leave to amend 
his return. 

On the following day a fresh return was made by the Mar- 
shal, stating that the summons to appear had been duly serv- 
ed, but that the warrant to arrest had not been executed, on 
the ground that the bond was not stamped. On the same 
day Mr. Bates filed a plea of the general issue on behalf of 
the defendant. 

Counsel for the plaintiff moved the Court “That the Mar- 
shal be amerced in the penalty of his official bond to the ex- 
tent of the damages sustained by the plaintiff in consequence 
of the non-execution of the order for arrest, issued against 
the defendant.” 

After argument this motion was granted by the Court, 
which held that whether the bond was stamped or not, the 
Marshal ought to have executed the writ, if it appeared to 
have been issued in a matter of which the Court had juris- 
diction; that there was no necessity of attaching the bond to 
the process, it was not a bond of indemnity to the Marshal, 
but to the party defendant, and the statute required only that 
it be filed with the Court. 

The Court also decided to assess the amount of damages 
without the intervention of a jury, as the claim was a small 
one. 

Plaintiff’s counsel then moved that defendant’s plea be 
stricken from the file, unless Mr. Bates could show proper 
authority to appear for defendant. Mr. Bates having been 
called upon by the Court to show his authority accordingly, 
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failed to do so to the satisfaction of the Court, and the plea 
was therefore struck from the file, and plaintiff's counsel 
moved for a judgment by default, which was granted. 

The Court then proceeded to assess the damages against 
the Marshal, which were adjudged at $111 and costs. 

Mr. Ducorron for the plaintiff. 

Mr. Bates for the defendant. 


IN ADMIRALTY.—JANUARY, 1856. 


CHARLES SCUDDER AND CHARLES W. SCUDDER vs. Davm WEEKS. 


The first section of the Act of 1848, to prevent special pleading, does not 
apply to the verification of libels in admiralty or bills in equity. 

The Court allowed ten per cent. damages for the cost of re-exchange, 
in a suit upon a bill of exchange drawn upon parties in New York. 

The holders are entitled to recover the expense of a re-exchange, al- 
though they do not actually re-draw for the amount of the dishonored 
bill. 

Interest allowed on thé amount of the bill at the legal rate in New York, 
where it was payable. 


The following is the decision of Jupaz Rosertson, acting 
as Chief Justice : 

This is a suit brought by the libellants, Charles W. Scud- 
der & Co., of Boston, Massachusetts, against the respondent, 
who is master of the American whaleship “Delta,” upon a bill 
of exchange for $1,292 49, drawn by the respondent, at Hono- 
lulu, on the 10th day of March, 1855, for supplies furnished 
to the “Delta,” by A. J. Cartwright, to whom the said bill of 
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exchange was delivered by the respondent, and by whom it 
was transferred to the libellants before it became due. 

The bill of exchange is drawn upon Messrs. Willets & Co. 
of New York, to whom it was duly presented for acceptance 
and payment, which was refused, whereupon the bill was 
protested in due form and returned to the libellants’ agent 
here. 

The respondent, in his answer, admits the facts upon which 
the suit is founded as set forth in the libel, reserving his 
right to move the Court to dismiss the suit on the ground 
that the libel is not verified in the manner required by our 
laws. 

The respondent’s proctor did, accordingly, make a motion 
at the hearing, that the libel be dismissed on the ground 
above stated, and cited in support of his motion the first sec- 
tion of the “Act to prevent special pleading,” passed in 1848, 
which reads as follows : 

“That in every civil action hereafter to be tried in any of 
the Courts of Record in this Kingdom, such action shall be 
commenced by petition, which petition shall be verified by 
the oath of the plaintiff or some one on his behalf.” 

The libel in this case is verified by the oath of Charles 
Brewer, 2nd, who swears that the facts set forth therein are 
true, to the best of his knowledge and belief. Respondent’s 
counsel contends that this is not sufficient, and that the con- 
struction given to the statute, by the full Court, in the case 
of Morgan vs. Manuel (see Polynesian of March 24, 1855), 
must be adhered to in the present case. 

It will be seen by reference to the latter part of that deci- 
sion that the opinion of the Court was based rather upon the 
necessity of construing the statute strictly, in accordance 
with the evident intention of the legislature, in regard to 
cases to which it clearly applies, than upon any absolute 
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necessity that exists of having petitions verified in a particu- 
lar way, in all cases whatsoever. 

On reference to the case of Thomas Spencer vs. Bailey & 
Gilbert (in admiralty), cited by counsel for the libellants, 
which was heard by Cuter Justice LEE, I find that the res- 
pondents’ counsel in that case made an objection to the pro- 
cess of attachment by which the ship “Nile” was seized, on 
the ground that it was not issued according to the form pre- 
scribed for Courts of law by our statutes. 

The learned CRY Justice while overruling the objection, 
on the ground that the process was issued in accordance with 
the practice of Courts of Admiralty, said in speaking of the 
statute there cited by respondents’ counsel, “The cases 
therein referred to have no relation whatever to the Court of 
Admiralty, whose rules, process and practice are entirely of 
another nature.” Further on, he says, “ Our admiralty prac- 
tice has not been prescribed by our statutes, except to a lim- 
ited extent in a very few instances, and, where it is not pre- 
scribed, our Courts are left free to adopt so much of that of 
England, France, the United States and other maritime coun- 
tries, as they may think wise, just, and best adapted to the 
circumstances of the country.” 

In construing the first section of the statute of 1848, and 
when we wish to ascertain the intention of the legislature in 
its enactment, we must look at the statute as a whole, and 
so we must look at it when we are called upon to answer the 
question. Does the first section of this statute apply to pro- 
ceedings in admiralty? for if that section applies to these 
proceedings, then the other sections must be applied to them 
also. I have no hesitation in answering the question as to 
the first section, in the negative. 

In a recent case, heard by me in equity, a question was 
raised as to whether or not the provisions of this statute 
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were applicable to the proceedings in chancery. I then 
stated my opinion that the statute was applicable only to 
proceedings at law; and I now feel perfectly justified in de- 
claring that its provisions are not applicable to cases either 
in equity or in admiralty, both of which jurisdictions have a 
practice peculiar to themselves, all the world over, entirely 
distinct, and in many respects altogether different from the 
practice of Courts of common law. Were a Court of Admi- 
ralty to be tied up and bound by the stringent and technical 
rules and practice of common law Courts, it would forthwith 
be shorn of a valuable portion of its peculiar characteristics, 
so important in the eyes of all who understand the equitable 
and liberal principles according to which the administration 
of justice is facilitated in Admiralty Courts. 

I consider the verification of the libel in the present case 
as being quite sufficient, when taken in connection with 
the authority shown by Mr. Brewer, to institute the suit on 
behalf of the libellants. 

The only question which remains to be disposed of is that 
of the damages, which the libellants claim as resulting from 
the non-acceptance and non-payment of the bill of exchange, 
as set forth in their libel. We have no statutory provision 
here as to the amount of damages to be allowed in such 
cases; nor has the question ever been settled by judicial de- 
cision; and I believe that no fixed usage on the subject has 
as yet been established among our merchants, who, I under- 
stand, have settled the few cases when bills have hitherto 
been sent back protested, by amicable arrangement. 

Happily, in this case also there is no contest as to the 
amount of damages to be allowed the libellants, as it is 
agreed by counsel that ten per cent. is a fair amount to be 
claimed and allowed, for the cost of re-exchange. 

In this instance the holders did not actually redraw for 
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the amount of the dishonored bill, as they were entitled 
to do by mercantile law and usage, but whether they did so 
or not, makes no difference to their right to claim and re- 
cover from the drawer, the expense of a re-exchange. (See 
Story on Bills of Exchange, Sec. 401.) 

The amount then for which the libellants are entitled 
to have judgment, is the face of the bill, $1292 49; with 
interest on the same at the rate of seven per cent. per 
annum, the legal interest in New York, from the 11th day of 
June last, when the bill was protested for non-payment, up to 
this date, say $56 54; and ten per cent. on the amount of the 
bill for cost of re-exchange, say $129 24, making in all 
the sum of $1478 27, besides the costs. 

Let judgment be entered accordingly. 

Mr. Bates proctor for libellants. 

Mr. Montgomery proctor for respondent. 


IN BANCO. 


J. C. BULLIONS, ON BEHALF OF THE CREDITORS oF Swan & CLE- 
FORD, APPELLANT, adv. LORING BROTHERS & Co., APPELLEES. 


The words, absent creditors,” in the 11th Section of the Bankruptcy 
Law of 1848, includes all creditors who from any cause are absent 
from the Kingdom when claims are being proved before the Commis- 
sioners, whether such creditors be residents here, or foreigners who 
have never been in this Kingdom. 

When claims presented to the Commissioners are disputed, they must 
be proved by legal evidence, as in a Court of law. 

When the subscribing witnesses to the execution of an instrument are 
resident without the Kingdom, secondary evidence will be admitted 
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to prove the execution. (See Fell et als. vs. Parke, July Term, 1855.) 

In case of a negotiable note, the execution of which is attested by wit- 
nesses who are without the jurisdiction of this Kingdom, it is sufficient 
for the plaintiff to prove the handwriting of the maker, together with 
a distinct admission by the maker that he owes the debt. 


The decision of the Court was delivered by Junar 
ROBERTSON. 

This matter comes before us on appeal from a decision of 
the, Commissioners in Bankruptcy on the estate of Swan & 
Clifford, of Honolulu. This is the first appeal that has been 
taken under the statute passed by the legislature of 1856, 
allowing appeals to this Court from the decisions of Com- 
missioners in Bankruptcy. 

It appears that the commissioners, by virtue of the power 
vested in them by the 11th Section of the “Act relating to 
Bankruptcy,” passed in 1848, appointed Mr. A. B. Bates 
to represent the interests of the appellees, Messrs. Loring 
Brothers & Co., of Valparaiso. 

The record sent up by the commissioners, shows that on 
the 26th day of September last, Mr. Bates presented 
to them a claim on behalf of the appellees, for the sum 
of $66,857 66, and interest at one per cent. per month, based 
upon a promissory note of which the following is a copy: 
$66,857 66 San Franorsco, Ist August, 1852. 

We owe and promise to pay to the order of Messrs. 
Loring Brothers & Co., of Valparaiso, the sum of sixty-six 
thousand, eight hundred and fifty-seven dollars 66-100 
American currency, said sum to be paid as follows: 

Five thousand dollars on the Ist day of November, 1852. 

Five thousand dollars on the Ist day of December, 1852. 

Five thousand dollars on the Ist day of January, 1863. 

Five thousand dollars on the first day of February, 1853. 

Five thousand dollars on the first day of March, 1858. 
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Five thousand dollars on the first day of April, 1853. 

Five thousand dollars on the first day of May, 1853. 

Five thousand dollars on the first day of June, 1853. 

Five thousand dollars on the first day of July, 1853. 

Five thousand dollars on the first day of August, 1853. 

Five thousand dollars on the first day of September, 1853. 

Five thousand dollars on the first day of October, 1858. 
And the balance, say six thousand eight hundred and fifty- 
seven dollars, 66-100, on the first day of November, 1853, 
all which payments to be made punctually and without 
defalcation, being for value received by us from the said 
Loring Brothers & Co. We also agree to allow them five 
per cent. per month, interest upon the whole amount, in the 
case of non-payment on the dates above mentioned. The 
word interest interlined before singing. 

Signed in San Francisco, on the 10th day of August, 1852. 

Signed in presence of “ Alex. B. Grogan, Wm. M. Lent.” 

The claim was admitted by the commissioners upon the 
testimony of C. F. Hussey, late book-keeper to the firm 
of Swan & Clifford, who swore that the signature to the note 
is genuine, and that in January, 1855, he had balanced 
the account of Loring Brothers & Co., by an entry to “ Profit 
and Loss account,” by direction of Mr. Swan; whereupon 
the sppellant gave notice, in due form, of his intention to 
appeal on behalf of the creditors generally, and filed the 
usual bond. 

In addition to the testimony of C. F. Hussey, given before 
the commissioners, the Court permitted other evidence to be 
adduced on behalf of the appellees. Several witnesses were 
ealled to the stand, among whom was Mr. Clifford, one of fhe 
bankrupts, who testified to the effect that the signature 
to the note looks like the handwriting of his partner, Swan; 
that he had never seen the note until recently, when he saw 
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it at a meeting of the commissioners; that Swan had been in 
the habit of signing notes for the firm, but that he had never 
told the witness of his having given any note to Loring 
Brothers & Co., for a balance of account, and that he was not 
aware of any note having been given to the appellees by the 
firm of Swan & Clifford; that all the knowledge he possessed 
on the subject he had derived from the entries on the books 
of the firm. Witness stated that he believed Swan was a 
partner in the firm of Eveleth & Co., in San Francisco, in the 
month of August, 1852. 

Mr. J. F. Colburn testified to the effect that he was in the 
employment of Eveleth & Co., at San Francisco, in August, 
1852; that Swan showed him a press copy of a promissory 
note, which he said he had given to Mr. Gabler, of the firm of 
Loring Brothers & Co., who was then in San Francisco; that 
he did not know to whom the note was made payable, but he 
believed the note produced at the trial must be the original 
of which he was shown a copy, from the aggregate amount of 
it, and from its being made payable in sums of $5000; that 
he understood the firm of Grogan & Lent were agents for 
Loring Brothers & Co., in reference to this transaction; that 
from his knowledge of Swan & Clifford's business he had rea- 
son to believe that, ab that time, they owed Loring Brothers 
& Co. from $50,000 to $60,000; and that Swan told him he 
had given the note to Mr. Gabler in settlement of the claim, 
in order that he (Swan) might be able to return to Valparaiso. 
along with Mr. Gabler. 

Some other testimony was introduced on behalf of the ap- 
pellees which we do not regard as bearing upon the issue 
(except as it bore on the signature), as their claim rests en- 
tirely upon the note, and by that must stand or fall; for if 
the appellees have succeeded in proving the execution of the 
note, by legal evidence, that is sufficient for them, and throws 
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the onus of showing fraud, or a want of consideration upon 
the appellant. 

Several witnesses were brought forward to show that the 
parties, whose names appear as attesting witnesses to the 
note, are not within this Kingdom, but that they were, and 
probably are still, residents of San Francisco. 

At the hearing counsel for the appellant objected to the 
claim of Loring Brothers & Co. being received against the 
estate until all the creditors of Swan & Clifford, in this King- 
dom, are first paid. Counsel took the ground that the words 
“absent creditors,” as used in the 11th section of the “Act 
relating to Bankruptcy,” must be construed to mean creditors 
whose domicile is in this Kingdom, but who are absent when 
claims are being proved before the commission, and should 
not be construed to include foreign creditors. This objection 
was overruled by the Court, which held that the evident in- 
tention of the legislature was to include in the term “absent 
creditors,” all creditors who, from any cause, were not at the 
time within the Kingdom, whether residents or foreigners who 
had never been within this jurisdiction at any time. 

In the course of his very able argument, on summing up 
the case, the counsel for the appellant relied upon the follow- 
ing points, which he made in opposition to the claim of the 
appellees : 

First. That the execution of the note has not been duly 
proven; that to prove a document, the execution of which is 
attested by subscribing witnesses, those witnesses must be 
produced, if within the jurisdiction, and if on diligent inquiry 
they are ascertained to be without the jurisdiction, then the 
next best evidence is the proof of their hand writing; that 
such evidence must be given before proof of the maker's 
hand writing, or of his admissions, can be received or con- 
sidered. 
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Second. That the appellees have proven the signature of 
Grogan & Lent to the endorsement, dated 30th September, 
1853, re-transferring the note to them. 

Third. That on the 26th of September last, when the note 
was presented to the commissioners in bankruptcy, Mr. A. P. 
Everett, one of the commissioners, was the holder and legal 
owner of it, as appears by the endorsement, dated 30th June, 
1855. i 

The learned counsel for the appellees conceded the general 
rule to be that when the execution of a document is attested 
by subscribing witnesses, they must be called if within the 
Kingdom, but contends that when it appears that they are 
without the jurisdiction, the admission of the party is suffi- 
cient. He contends, also, that he has proved the signature 
to be in the hand writing of Swan; that the Court, in adju- 
dicating upon this claim, should act the part of what is 
called a Court of conciliation, and ought not to be bound 
by the strict rules of the common law on the subject of evi- 
dence. 

Let us notice first the last part of the argument of the 
counsel for the appellees. He laid great stress on the fact 
that our statutes do not prescribe to us the common law 
rules of evidence, in the hearing of claims in bankruptcy. 
He might, with truth, say the same of almost any other kind 
of suit or proceeding, for, with very few exceptions, our laws 
are silent on the subject of evidence, leaving us to be guided 
by the general principles which are recognized in civilized 
countries, and providing that we may adopt, in any case, the 
reasonings and analogies of the common law, or of the civil 
law, so far as they are deemed to be founded in justice, and 
not in conflict with the laws and usages of this Kingdom. 

It is provided in section 9th, of the “ Act relating to Bank- 
ruptcy,” that “debts may be proved before the commission- 


212 


212 


213 


378 HAWAIIAN REPORTS, 1856. 


Bullions v. Loring Brothers & Co. 


ers by the oath of the creditors, but when the debtor, or any 
creditor, shall dispute the amount claimed, the commission- 
ers shall compel the claimant to prove his debt by testimony 
independent of his own oath.” Such is the general provision 
of our bankruptcy law, and we think the fair and reasonable 
construction to be given to it is, that when a claim is dis- 
puted, it must be proved in the ordinary way, by legal evi- 
dence. 

Can any good reason be shown why the rules and princi- 
ples, which are applicable to cases at law generally, should 
be relaxed in favor of the admission of claims, either for or 
against a bankrupt estate? Because the fund from which the 
creditors must look for payment, is notoriously insufficient to 
meet their claims in full, is that a good reason why unusual 
facilities should be afforded for the admission of demands 
which, if allowed, must still further reduce that fand? Would 
such a principle be fair and just towards those creditors 
whose claims are undisputed, or stand substantiated by irre- 
fragable proofs? We think not. On the contrary, we think 
the very fact that the fund is inadequate to meet all the 
claims against the estate, is a strong reason why the credi- 
tors generally may, justly, interpose every good legal 


defence against the admission of doubtful claims, and require 


that they shall first be proved by legal evidence. Particular- 
ly, we think, is this just in the present instance, where the 
claim is of such magnitude as, if allowed, to swallow up a very 
great proportion of the assets. 

If the argument of the learned counsel is good in this case, 
then the same principle must be extended to the other cases 
in which several of the resident creditors of Swan & Clifford 
have appealed from the decision of the commissioners, by 
which large portions of their several claims have been disal- 
lowed, as we understand, on legal grounds. The same rules 
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and principles must be applied, impartially, to all. And why 
not extend the principle to suits by the assignees, against 
other parties, on behalf of the estate? For those as well as 
this, are suits arising out of the bankruptcy. The case of 
Abbott vs. Plumbe, Douglas’ Rep., 215, was a suit by the as- 
signees of a bankrupt, but no relaxation of the rule of evi- 
dence requiring the production of a subscribing witness, was 
claimed on that ground. 

The question for the Court to decide is, have the appellees 
substantiated their claim by legal evidence ? 

It is a long established and uniformly observed rule of evi- 
dence in the Courts of England, that all written instruments, 
the execution of which is attested by subscribing witnesses, 
must be proved by those witnesses. To this rule there are 
some exceptions, by which, under certain circumstances, the 
proof by the subscribing witnesses may be dispensed with, and 
secondary evidence will be admitted to prove the execution 
of an instrument. Philips on Evidence, vol. 2, chap. 6; 
Starkie on Evid., p. 370, et seg. 

The same general rule is recognized throughout the United 
States, as far as it applies to all instruments under seal; and 
in some of the States, we believe to all written instruments, 
whether under seal or otherwise. Greenleaf on Evid., p. 637, 
vol. 1. i 

In the case of Doe vs. Durnford, 2 Maule & Sel., p. 62, in 
the Court of King’s Bench, the rule was held to apply to an 
attested notice to quit; in Higgs vs. Dixon, 2 Stark. R., p. 
180, it was applied to a warrant to distrain; in Jackson vs. 
Root, 18 Johnson, p. 80, it was held applicable to a receipt, 
which does not appear from the report to have been under 
seal. See also on this point, Heckert vs. Haine, 6 Binn, 16; 
Wishart vs. Downey, 15 8. & R. 77; Wylde vs. Porter, 1 
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Adol. & Ellis, 742; Richards vs. Frankum, 9 Carr & Payne, 
221. 

The practice seems to vary considerably among the differ- 
ent States of the American Union. In some of the States 
the subject is regulated by express legislation, while in 
others the Courts seem to have relaxed the rule, at least in 
its application to instruments not under seal. 

Starkie on evidence, at page 371, states the reason of the 
rule as follows: “The law requires the testimony of the sub- 
scribing witness, because the parties themselves, by selecting 
him as the witness, have mutually agreed to rest upon his 
testimony in proof of the execution of the instrument, and of 
the circumstances which then took place, and because he 
knows those facts which are probably unknown to others.” 
Professor Greenleaf says, Various reasons have been as- 
signed for this rule; but that upon which it seems best 
founded, is, that a fact may be known to the subscribing wit- 
ness, not within the knowledge or recollection of the obligor ; 
and that he is entitled to avail himself of all the knowledge 
of the subscribing witness, relative to the transaction. The 
party to whose execution he is a witness, is considered as in- 
voking him, as the person to whom he refers, to prove what 
passed at the time of attestation.” (Greenleaf on Evid., vol. 
1, 636.) In the case of Rex vs. Harringworth, 4, M. & S., 
354, Lord Ellenborough said: “It does not follow, that be- 
cause the subscribing witnesses are the plighted. witnesses to 
prove the execution, they must be the best witnesses, for 
others may know more of the transaction than they; but in- 
asmuch as they are the plighted witnesses, the knowledge 
they have upon the subject is essential.” 

Among the exceptions to the general rule requiring the 
production of the attesting witness is that, where he is resi- 
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dent beyond sea, or where he is out of the jurisdiction of the 
Court. In such case, secondary evidence of the execution of 
the instrument will be received. See note to Whittemore 
vs. Brooks, Greenleaf’s Rep., vol. 1, p. 56, and cases their 
cited; Phil. on Evid., vol. 2, p. 210. 

The counsel for the appellees claims, that he has brought 
this case within the exception, by having proved that the at- 
testing witnesses to the note are resident without our juris- 
diction. Appellant’s counsel argued that the Court ought to 
require the appellees to show that every effort had been 
made to ascertain whether or not the witnesses were within 
our jurisdiction, by subpoena, or at least by diligent inquiry, 
on the part of those interested. 

Had it been made to appear in proof, that these witnesses 
had resided in this Kingdom at any time subsequent to the 
alleged execution of the note, we would feel bound to require 
from the appellees, satisfactory evidence that the witnesses 
were not now to be found within our jurisdiction; but all the 
evidence given at the hearing tends to show, that, at the 
timé referred to, Grogan and Lent were residents of San 
Francisco; that they were so recently and probably are so 
now, and that they have never been in this Kingdom. We 
think this is sufficient, and consider the case as coming fairly 
within the exception, as contended for by the appellees. 

It being shown then, that the attesting witnesses are resi- 
dent beyond sea, and that, therefore, secondary evidence is 
admissible, the next question is, what should that evidence 
be? 

Upon this point the English authorities speak an almost 
uniform language, to the effect that, where the subscribing 
witnesses cannot be procured, and their absence is satisfac- 
torily accounted for, the proper proof is by given evidence of 
their hand writing, or at least of that of one of them, where 
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there are several. (Starkie on Evid., p. 379.) The follow- 
ing cases, however, show some variety of decision. 

The case of Barnes vs. Trompowsky, 7 Term Rep., p. 265, 
was an action of debt on a charter party of affreightment, not 
under seal. The instrument had been executed at Riga and 
was attested by one Knieriem, whose seal as a sworn broker 
was affixed to it. At the trial at York, before Rooke, J., a 
merchant long conversant in the Russia trade, and in habits 
of correspondence with the defendant, was culled as a wit- 
ness and proved the hand writing of the defendant, to the 
charter-party. He also proved that, eight years previous, a 
sworn broker named Knieriem was living and resident at 
Riga, and he had not heard of his death. Another witness 
proved that he knew Knieriem acting as a broker at Riga 
seven years previous; but neither of these witnesses knew 
his hand writing. It was objected amongst other things, that 
the charter-party was not duly proved, but the learned Judge 
allowed the case to go to the jury, and the plaintiff recovered 
a verdict. A rule was obtained calling on the plaintiff to 
show cause why the verdict should not be set aside, and a 
new trial had. In the Court of King’s Bench, Lord Kenyon, 
C. J., said, We ought not to suffer this point to be called in 
question. I do not say that proof of the hand writing of the 
contracting party is not under any circumstances sufficient 
where there is a subscribing witness; as if no intelligence 
can be obtained respecting the subscribing witness after rea- 
sonable inquiry has been made; but here the witness is a 
known person residing at Riga. Generally speaking every in- 
strument, whether under seal or not, the execution of which 
is witnessed, must be proved in the same manner, regularly 
by the witness himself if living; if dead, by proving his hand 
writing; if residing abroad by sending out a commission to 
examine him, or at least by proving his hand writing, which 
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last indeed is a relaxation of the old rule, and admitted only 
of late years.” The other Judges concurring, the rule was 
made absolute, thus holding that the proof of the witness’ 
hand writing was the proper secondary evidence, and could 
not be dispensed with by proof of that of the defendant 
merely. 

In the case of Coghlan vs. Williamson, Douglas’ R. 93, an 
action of debt upon a bond, it appeared that the subscribing 
witness had sailed for India, as a cadet, five years previous 
to the trial; and it being proved that the plaintiff had 
applied to the defendant for payment of the bond, and that 
the defendant acknowledged the debt and offered to pay 
a part of it immediately and the rest at the end of the year, 
and the defendant’s handwriting being also proved, Lord 
Mansfield held this to be sufficient and directed the jury to 
find for the plaintiff. 

In the case of Wallis vs. Delancy (see note C, at p. 266, 
vol. 7, Term Rep.) an action on a bond executed in New 
York, proof was made of the hand writing of one of the sub- 
scribing witnesses. Objection being made that this was 
insufficient, Lord Kenyon called on the plaintiff to prove also 
the hand writing of the obligor, and to give some evidence 
that the second witness was also abroad, which was done, 
and held to be sufficient to go to the jury, his Lordship 
remarking that “the expense of sending out a commission 
would in many cases be more than the value of the sum in 
dispute.” 

In the more modern English cases, proof of the hand 
writing of the subscribing witness, together with some 
evidence to identify and connect the party with the instru- 
ment, has been held sufficient, without proof of the hand 
writing of the latter. See Currie vs. Child, 3 Campbell, 282; 
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Nelson vs. Whittall, 1 Barn. & Ald. 19; both actions on pro- 
missory notes. 

The practice of the American Courts we believe has not 
been uniform upon this point. In the case of Pelletreau vs. 
Jackson, in the Supreme Court of New York, cited by counsel 
for the appellant, Nelson, J., stated the rule to be that, when 
the witness is dead, or out of the jurisdiction of the Court, 
and after diligent inquiry no proof of his hand writing can be 
made; or if, upon like inquiry nothing can be heard of the 
subscribing witness, so that he can neither be produced, nor 
his hand writing proved; in all these cases the execution of 
the deed may be proved by proving the hand writing of the 
party, or by his admission that he executed it. He held 
also that the same diligence should be exacted in endeavoring 
to prove the hand writing, that is required in the endeavor to 
procure the personal attendance of the witness, at least, be- 
fore the third degree of evidence is admitted, to wit, the 
hand writing of the party; and that in both cases it should 
be satisfactorily proved that a reasonable, honest and diligent 
inquiry has been made, without any evasion or design to 
overlook the witness, or the means of proving his hand 
writing. 

In the case of McPherson vs. Rathbone, 11 Wendell, 98, in 
the Supreme Court of New York, Savage, C. J., stated the 
rule to be that when the subscribing witness resides out 
of the State, or is beyond the reach of the process of the 
Court, proof of his hand writing proves the execution of the 
instrument; that if the hand writing of the witness cannot be 
proved, after proper diligence has been used for that purpose, 
the party must then resort to the same testimony as if there 
had been no subscribing witness. 

In the case of Jackson vs. Chamberlain, 8 Wendell, p. 620, 
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after the absence of the subscribing witnesses was satis- 
factorily accounted for, proof of the hand writing of one 
of them, and that of the grantor, was deemed sufficient. 

In the case of the Lessee of Clarke vs. Courtenay, 5 Peters, 
p. 344, Justice Story stated the rule in reference to instru- 
ments under seal, in substance, as it is laid down in the case 
of McPherson vs. Rathbone, cited above. 

These cases are strong authorities in favor of the position 
taken by counsel for the appellant, unless a different rule is 
to be observed in reference to instruments such as that now 
before us, from that which is applied to instruments under 
seal. 

There is a class of American cases which lay down a com- 
plete relaxation of the rule as far as it is applicable to 
negotiable paper not under seal. The earliest of these cases 
we have found is that of Hall vs. Phelps, 2 Johnson, p. 451, 
in which Justice Spencer, who delivered the opinion of the 
Court, held that proof that the defendant had confessed 
having executed the instrument, a promissory note, was 
sufficient without calling the subscribing witness. The 
learned justice said he considered the confession of a party 
that he gave a note, or any instrument precisely identified, as 
high proof as that derived from a subscribing witness. 

In the case of Homer vs. Wallis, 11 Mass. Rep., p. 308, 
where the objection was made that the hand writing of the 
subscribing witness ought to have been proved, before 
the plaintiff should have been permitted to resort to other 
evidence, Chief Justice Parker held that as the instru- 
ment in question, a promissory note, was good without a 
subscribing witness, the strictness contended for was un- 
necessary, however it might be in relation to deeds or instru- 
ments under seal, where something more is necessary to be 
proved than the mere signature of the party. 
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In the case of Henry vs. Bishop, the decision in the case 
of Hall vs. Phelps, was referred fo with approbation by Chief 
Justice Savage, who stated that in New York the rule 
had been relaxed in its application to negotiable paper, 
although still adhered to in regard to instruments under 
seal. 

In the case of Fox vs. Reil, 3 Johnson, p. 477, decided the 
year following that of Hall vs. Phelps, it was argued that that 
case had gone the length of doing away with the rule requir- 
img the production of the subscribing witness, even in the 
case of deeds. But Chief Justice Kent said that was not so, 
and held the rule in Hall vs. Phelps to be applicable to com- 
mercial paper only, which the Court observed circulates with 
equal facility and credit, without the encumbrance of a sub- 
scribing witness. The learned Chief Justice remarked that 
“the rules of evidence might be more safely relaxed in the 
one case than in the other. The parties may go into an in- 
quiry as to the consideration of a note, or other simple con- 
tract, but a deed precludes them from such an inquiry. A 
deed is an act cf much higher force and solemnity in the law.” 
He stated also that one reason why he had concurred in the 
decision of the Court in Hall vs. Phelps, was a sense of the 
great inconvenience of the English rule, when applied to com- 
mercial paper. 

Many other cases might be cited in which the like doctrine 
is recognized and adopted, showing that in New York, Mas- 
sachusetts and several other states the relaxation of the rule 
as initiated, we believe, by Hall vs. Phelps, has become uni- 
versal. g , 

We have no statutory provision on the subject in this 
Kingdom, nor has any rule been definitely laid down by judi- 
eial decision. In the case of Fell et als. vs. Parke, at the last 
July term of this Court, the plaintiffs offered as evidence a 
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power of attorney, purporting to have been executed in Cali- 
fornia, in the presence of two subscribing witnesses, residing 
there. Being called upon to prove the signatures of the wit- 
nesses, the plaintiffs failed to do so, and were non-suited. In 
that case the plaintiffs did not offer to prove the hand writing 
of the party executing the instrument, and the Court was not 
called upon to decide whether or not that would have been 
admissible. The instrument to be proved in that case was 
not the basis of the suit, but only collateral proof, and had the 
plaintiffs been in a position to prove the signature of the 
party, it might have been difficult to show any good reason 
why that would not have been sufficient. 

We are free to adopt such a rule on this subject as may 
seem best adapted to our circumstance, being unfettered by a 
course of previous decisions. In doing so, we desire to adopt 
such a rule as will be found convenient in practice, conducive 
to the promotion of justice, and unembarrassed by merely 
technical considerations. The tendency in our day, both in 
England and in the United States, is to free the administra- 
tion of justice from the fetters of mere technicality, and such 
has ever been the endeavor of this Court. While we would 
deprecate too great a laxity in the adoption of rules for our 
guidance, wherever there is any danger of thereby encourag- 
ing fraud, we cannot see the necessity of imposing upon our- 
selves what we must regard as unnecessary strictness. 

We think that the rule as established by the modern Amer- 
ican decisions, to which we have referred, is a safe one. In 
all cases where the instrument in question is a negotiable 
note, the execution of which is attested by witnesses, who are 
without the jurisdiction of the Court, we think it is sufficient 
for the plaintiff to prove the hand writing of the party, to- 
gether with a distinct admission on his part that he owes the 
debt. In adopting this rule we believe we allow no greater 
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a relaxation of the old rule than was laid down in the case of 
Hall vs. Phelps, decided nearly fifty years ago, in the Su- 
preme Court of New York; and in the case of Coghlan vs. 
Williamson, cited above, decided by Lord Mansfield, in the 
Court of King’s Bench, at an earlier date even than the 
former. 

It cannot be contended that if the appellees in this case 
had proved the signature of even but one of the subscribing 
witnesses to the note, the proof of its execution would not 
have then been complete, under the rule contended for by 
counsel for the appellant, and that too, perhaps, without proof 
of the hand writing of the party. Shall we hold then that 
proof of the hand writing of the witness is higher evidence 
of the execution of an instrument, than proof of that of the 
party himself? We feel constrained to say that we should 
regard such a proposition as highly unreasonable. Had the 
appellees proved the hand writing of the subscribing wit- 
nesses, in addition to that of Swan, it would not, in our opin- 
ion, have added one feather’s weight to the evidence as it now 
stands. Let it not be understood, however, that we think 
there is no propriety in the rule which requires the produc- 
tion of the subscribing witnesses, if within the jurisdiction. 
We think this ought to be required in order that all the light 
which can be had may be thrown on the circumstances at- 
tending the execution of the instrument. What we mean to 
say is this, that in the case before us, the mere proof of the 
hand writing of the witnesses, which is all that would be re- 
quired to bring it wıthin the strict rule contended for, would 
have cast no light whatever upon the circumstances under 
which the note was executed, and would therefore have been 
worthless in fact, although it would have satisfied the tech- 
nical rule. 

We are of opinion that thé appellees have given sufficient 
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evidence, in the absence of any proofs to the contrary, to sat- 
isfy the rule we have endeavored to deduce from the modern 
authorities, by having proved the hand writing of Swan be- 
yond any reasonable doubt; and by the testimony given by 
Colburn, as to what transpired in San Francisco at the time 
the note was executed, coupled with the explicit declarations 
of Swan to him in reference to the note and the debt, and his 
own knowledge of the state of the accounts at that time, be- 
tween the firm of Swan & Clifford and the appellees. 

It was argued that the appellees ought to have taken out a 
commission to examine thé subscribing witnesses on interro- 
gatories, which might have been crossed by the appellant. 
This might be a desirable mode of proceeding in many cases, 
but there is no rule here or elsewhere, that we are aware of, 
making such a proceeding imperative. If, however, the ap- 
pellant expected to prove anything to his advantage, by the 
testimony of the subscribing witnesses, there was nothing 
to prevent him from having a commission issued for that 
purpose. 

Of late years Courts have considered the objection arising 
from the absence of the subscribing witness, unaccompanied 
with any suggestions of fraud, as is the case in the present 
instance (we mean on the part of the appellees), as entitled 
to much less regard than formerly; and in the case of Jack- 
son vs. Burton, 11 Johnson 64, Chief Justice Kent intimated 
that the rules and practice of the Court left the subject with 
some latitude of discretion; while Professor Greenleaf says 
distinctly that in such cases the instrument may always be 
read, upon proof of the hand writing of the party accom- 
panied with proof of his identity. (1 Greenleaf on Evid., sec. 
576.) 

As to the other points raised by the learned counsel for 
the appellant, we do not consider that they offer any valid 
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objection to the claim of the appellees upon the note. The 
note is presented as a claim against the estate of Swan & 
Clifford by the appellees, through their attorney, not as the 
endorsers or holders of the note deriving title through a third 
party, but as being themselves the original payees, and never 
having parted with their interest. We do not think therefore 
that they were bound to prove the endorsement of Grogan & 
Lent, made on the re-transfer of the note to their principals, 
It is in evidence that Grogan & Lent were the agents in the 
transaction of Loring Brothers & Co., and this is corrobo- 
rated by the language of the endorsement, which declares it 
to be without recourse or any responsibility on the Part of 
Grogan & Lent. This goes to show that they had neither 
interest nor responsibility in the matter. They could never, 
under any circumstances, be liable to pay the note, and 
therefore Swan & Clifford could never incur any liability of 
having to pay it to them. 

It is contended that by the last indorsement Mr. A. P. 
Everett became the holder and legal owner of the note. But 
supposing Mr. Everett, instead of placing the note in the 
hands of the attorney of Loring Brothers & Co. here for 
collection, had returned it to them at Valparaiso, would they 
not have had a right to strike out that indorsement, as was 
done by their attorney at the trial. If Mr. Everett held the 
note for collection, for the real owners as was stated at the 
trial, he was not obliged to bring suit upon it in his own 
name, but might cause that to be done in the name of Loring 
Brothers & Co. We think that the counsel for the appellees 
argued rightly that the indorsements became no part of the 
record before the Commissioners, for the reason we have al- 
ready stated, that the appellees claimed not as endorsees, but 
as the original payees of the note. The note now bears no 
indorsement but the blank indorsement of Loring Brothers 
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& Co., and is therefore payable to any person in possession of 
it, with an apparent lawful right of ownership, such as their 
attorney had when he presented it. Payment to him and his 
delivering up the note will exonerate the makers. We think 
the attorney had a right to strike out the indorsements, even 
after the note was read in evidence, at the re-hearing on ap- 
peal (see Chitty on Bills, p. 641), although it would have 
appeared more regular to have done so before presenting it 
to the Commission. If Mr. Everett really have any interest 
in the note, the appellant had an opportunity to show it, 
when Mr. Everett was placed upon the stand as a witness in 
the cause. 

It is to be hoped that proceedings before Commissioners 
in Bankruptcy will hereafter be marked by more order and 
régularity than they have hitherto exhibited. We cannot re- 
frain from expressing our surprise that a claim of such 
magnitude, should have been considered proven upon the 
small amount of evidence which appears upon the meagre 
record sent up by the Commissioners. Had it rested before 
us upon no more satisfactory evidence than that, we should 
probably have felt it our duty to reverse the decision below. 

The decision of the Commissioners is confirmed. 

Mr. Blair for the appellant. 

Mr. Bates for the appellees. 
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IN BANCO. 


P. NAONE vs. A. G. TAURSTON. 


Held, that the Act of 1851, imposing a special school tax upon foreigners, 
and persons of foreign parentage, is not unconstitutional. 


The decision of the Court was delivered by Jupan 
ROBERTSON. 

This matter comes up to us on appeal from the decision of 

the Police Justice of Honolulu. The case was argued before 
the Court in Banco, at the January term, and submitted for 
our decision, upon the following agreed statement of facts, 
viz: 
“Naone, the plaintiff in this case, is Tax Collector for the 
District of Honolulu, in the Island of Oahu, and claims of 
the defendant the several sums of one dollar poll tax, one 
dollar animal tax, and five dollars school tax; alleging that 
the defendant is of foreign parentage, and relying upon the 
statute entitled ‘An Act to provide for the education of the 
children of foreigners, and those of foreign extraction in the 
city of Honolulu, and other places in the Kingdom,’—passed 
on the 28th day of June, 1851. 

“The defendant in this case was born of foreign parentage, 
within the jurisdiction of this realm, and claims to be a Ha- 
waiian subject by birth. (See vol. 1, Statute Laws, p. 76. 
Sec. 3.) Defendant has repeatedly tendered to the plaintiff 
the sums levied upon him as poll and animal taxes, and also 
the sum of two dollars, leviable in the nature of a school tax 
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upon all subjects of this Kingdom. (See Laws of 1850, p. 
138, Sec. 12.) 

“Charles C. Harris, defendant's attorney. 

“Asher B. Bates, attorney for plaintiff.” 

On the part of the defendant, it is contended that the Act 
of 1851, under which the plaintiff claims of the defendant a 
school tax of $5, is repugnant to the Constitution adopted in 
1852, and at variance with the rights of one class of His 
Majesty's subjects; that the legislature cannot levy a larger 
tax upon those subjects who happen to be of foreign birth, 
or foreign parentage, than upon native aboriginal subjects, 
for the purpose of relieving the latter; that the Act of 1851 is 
unconstitutional because of the distinction it makes in the rate 
of tax between those persons who have children, and those 
who have none; and that it is void by reason of its uncer- 
tainty, in not defining what constitutes foreign parentage. 

On the part of the plaintiff it is argued that there has al- 
ways been necessarily, a certain amount of special legislation 
in this country, particularly in the matter of taxation; that 
it is so under all monarchical governments; and that the Ha- 
waiian Legislature has the power to enact special laws, for 
special purposes, there being nothing to the contrary in the 
Constitution. 

The decision of this case seems to turn, mainly, upon the 
question, whether or not the provision of the Act of 1851, 
levying a special and distinct school tax upon foreign resi- 
dents and subjects of foreign birth or parentage, from that 
imposed upon all taxable male subjects of His Majesty, by 
the Act of 1850, be repugnant to the Constitution, which was 
adopted in the year 1852, and by the 103d Article of which 
all laws in force at the time of its adoption, which were re- 
pugnant to its provisions, were declared null and void. 

The learned counsel for the defendant, in the course of his 
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argument, cited several articles of the Constitution in sup- 
port of his positions, but we are unable to perceive the bear- 
ing of any of those articles, with the exception of the 15th, 
upon the question at issue. That article provides as follows, 
viz: “Each member of society has a right to be protected by 
it in the enjoyment of his life, liberty and property, according 
to standing laws. He is obliged, consequently, to contribute 
his proportional share to the expense of this protection; to 
give his personal services, or an equivalent, when neces- 
sary; &c. 

We understood the counsel for defendant to argue that the 
words proportional share, must be construed to mean a pre- 
cisely equal share, and that taxes for the support of schools, 
or for any other purpose of government, must therefore be 
levied equally upon all classes. With the political justice of 
the theory contended for by the learned counsel, we have 
nothing to do at present. The question is, Does the lan- 
guage used in the Constitution sustain his argument? By 
reference to the parallel passage in the Hawaiian version of 
the Constitution, it will be seen that the words translated 
proportional share, are “ke kau wahi hapa kupono.” We do 
not think that either the English or Hawaiian version means, 
necessarily, a precisely equal share. Such a construction 
would seem to be a straining of the language used by the 
legislature. When we reflect on the fact that, at the time 
the Constitution was framed, as at this day, the entire inter- 
nal revenue of the Kingdom consisted of special taxes, and 
that the legislature made no provision at that time to change 
the system of taxation, as it must of necessity have done, if 
the construction contended for be correct, we feel perfectly 
satisfied that the legislature, in adopting the article under 
consideration, did not intend to render null and void all the 
then existing laws on the subject of taxation. 
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We find no provision in any part of our Constitution, pi e- 
scribing a particular system or mode of levying taxes, 
whether for general or special purposes. There is no provi- 
sion to be found in it, similar to that contained in some writ- 
ten Constitutions, declaring that taxation shall be equal and 
uniform, and based solely upon property. The 16th Article 
contains the following provision, viz: No subsidy, impost, 
duties or tax of any description, shall be established or 
levied, nor any money drawn from the public treasury under 
any pretext whatsoever, without the consent of both branches 
of the legislature ;” & . Beyond this, we believe, the Consti- 
tution contains nothing relating specially to taxation, al- 
though, of course, the subject must be regarded as forming 
a part of the general power of legislation vested in the House 
of Nobles and Representatives. 

It will be seen, by reference to the 62d Article, that the 
grant of power to the legislature is very full, and couched in 
the most general terms. That article reads as follows, viz: 
“Full power and authority are hereby given to said legisla- 
ture, from time to time, to make all manner of wholesome 
laws, either with penalties, or without, as they shall judge to 
be for the welfare of the nation, and for the necessary sup- 
port and defense of good government; provided the same be 
not repugnant or contrary to this Constitution.” This arti- 
cle confers full power to Jegislate upon any subject, and to 
lay taxes for any purpose connected with the welfare of the 
nation, and the support and defense of good government. It 
has not been argued, as indeed we think it could not be with 
any show of reason, that the Act of 1851 is not a wholesome 
law, nor that the object to promote which it was enacted, is 
not necessary for the welfare of the nation, and we may add 
also for the support of good government. 

The intention of the legislature in passing the law of 1851, 
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is set forth in the preamble to the Act, which reads as fol- 
lows, viz: “Whereas, the number of children of foreign 
parentage is rapidly increasing in Honolulu, and some other 
places on these Islands, who are destined to exert a great in- 
fluence, for good or evil, on the community; and whereas, no 
provision has been made by law for their education in Eng- 
lish as well as in the Hawaiian language, both of which have 
become necessary to men of business on these Islands.” 

Here, then, was a special, and we may say a local object, 
which in the opinion of the legislature, called for its special 
interference. Previous enactments had made provision for 
the support of what are known as the “common schools,” in 
which the rising generation might receive a limited education 
in the Hawaiian language only; but the rapid increase of 
children of foreign parentage, particularly in Honolulu, dis- 
closed a new want not contemplated or provided for by those 
laws. It was necessary, in the opinion of the legislature, for 
the welfare of those children themselves, 4s well as for the 
best interests of the community at large, that a different and 
superior style of education should be provided for them, to 
that afforded by the common schools. This at once involved 
& question of ways and means, for a better style of education 
must, as a matter of course, cost a better price. It may be 
said that those who had children to be educated might, if 
they did not choose to send them to the “common schools,” 
provide better at their own expense. But this would have 
left the option with the parents and guardians of such chil- 
dren of allowing them to grow up in gross ignorance,-rather 
than incur the expense of suitable instruction. This would 
not have been in accordance with the policy of the Hawaiian 
Government, which makes the education of the rising gene- 
ration one of the chief objects of its care. 

In order to meet this special case, the legislature imposed 
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a special tax upon that portion of the community from which 
the children to be educated sprung. We cannot see that 


such an enactment is repugnant either to the letter, or spirit, 


of the Constitution. This is not a question of rights and 
privileges. The rights and privileges of that portion of His 
Majesty’s subjects upon whom this special tax is laid, are not 
abridged in the slightest degree by the Act of 1851. 

The learned counsel argued that the Act is unconstitu- 
tional, because of the discrimination it makes between those 
persons who have children, and those who have none; the 
former being taxed five dollars, and the latter but three. We 
understood him also as contending, in the course of his argu- 
ment, that the Act of 1850 is the law of the land, not having 
been annulled by the adoption of the new Constitution; and 
that our laws exempt natives who have four children from 
certain taxes. Granting that he is right in this last proposi- 
tion, that the law of 1850 is in full force, with its exemptions 
of divers classes of persons from the “common school” tax; 


and that the law exempting natives having four children, from. 


certain taxes is wise, politic and constitutional, as the learned 
counsel has argued, then his objection to the Act of 1851, on 
the ground of the discrimination spoken of, must fall to the 
ground ; for if the legislature had a right to discriminate be- 
tween those having four children, and those having none, in 
the one case, it had a right to discriminate between those 
having some children and those having none in the other 
case. 

The Act of 1851 was not intended to relieve His Majesty's 
aboriginal subjects from one iota of their burdens, by laying 
them upon others, for they sustain the whole expense of the 
national “common schools,” unaided by the foreign commu- 
nity of Honolulu. The few English schools for native chil- 
dren, recently established throughout the Islands, are sup- 


222 


223 


223 


398 HAWAIIAN REPORTS, 1856. 


Boyd v. Pico. 


ported in part by the voluntary contributions of parents, and 
partly from the general revenue of the Kingdom. 

It is not necessary for us to notice the last point raised on 
behalf of the defendant, viz., that the Act is void for uncer- 
tainty, inasmuch as it does not define what constitutes foreign 
parentage. It is admitted on the part of the defendant in this 
case, that he is of foreign parentage, and that, of course, 
waives any contest upon that question. 

Let judgment be entered for the plaintiff with costs. 


IN BANCO. 


Rosert Boyp vs. Manvet Pico. 


A lease for one year, with a preference to the lessee, in case he should 
desire, at the end of that time, to take the premises for a further term, 
does not import a lease from year to year. 


The decision of the Court was delivered by Junar Rozerr- 
SON. 

This case was submitted to the decision of the Court, with- 
out the intervention of a jury, upon the facts as agreed to by 
counsel. 

It appears that on the 5th day of September, 1848, plaintiff 
hired to the defendant a certain house in Honolulu. The fol- 
lowing is memorandum of the agreement, signed by the 
plaintiff at that time : 

“Oahu, Sandwich Islands. 

“To all whom it may concern, know ye that I, Robert 
Boyd, have this day hired unto Manuel Pico a certain build- 
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ing, situate in ‘Fid street,’ between the buildings of William 
Harbottle and Joseph Booth, in Honolulu, on the following 
conditions, viz.: That the said Pico shall pay the annual rent 
of one hundred and sixty dollars, in advance, commencing on 
the 18th instant. 

„That said Pico shall keep the building in good order and 
repair during occupancy, and any alteration suggested shall 
be submitted to my approval, if otherwise, to be at the entire 
risk of the party so altering. And that should said Pico be 
disposed, after the expiration of said term, to continue, he 
shall have the preference. 

“In witness whereof, I have hereunto set my hand this 5th 
day of September, 1848. 

R. Bon. 

„Witness, John G. Munn.” 


Defendant at the same time signed a similar document, on 
his part, signifying his agreement to the contract. 

In accordance with their agreement Pico paid the rent for 
one year, commencing the 18th of September, 1848, and took 
possession of the house. On the 23d of April 1849, plaintiff 
mortgaged the premises to Charles H. Marshall, and before 
the expiration of the year left the Kingdom for California. 
His wife remained in Honolulu, residing in a house near the 
one hired to defendant. 

About the time the year expired, Pico left the premises, and 
they were taken possession of by Joseph Silva, to whom the 
mortgage was assigned by Marshall. The mortgage passed 
by assignment through the hands of several parties, and was 
finally foreclosed. The premises were sold on the 12th May, 
1853, and in making up the account no credit was allowed for 
rent from the 18th September, 1849. Plaintiff retured from 
California in 1855. 

It is contended on behalf of the plaintiff that this was a 
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224 lease from year to year; that as defendant never made a 


formal surrender of his lease, he must be held responsible for 
the rent; and that Joseph Silva went into possession of the 
premises as assignee of the defendant. 

On the part of the defendant it is argued that this was a 
lease for one year, with a preference, if he wished to hire the 
house for a fresh term after the year expired ; that it was not 
in defendant’s power to make a formal surrender of the lease, 
because Boyd was not within the Kingdom when the year ex- 
pired; and that Sylva went into possession as assignee of the 
mortgage. 

It seems to us that our decision in this case must depend 
entirely upon the proper construction of the written agree- 
ment recited above. The question is, what was the intention 
of the parties, as manifested by the tenor of the two memo- 
randums of agreement? Did the contract amount to a lease 
from year to year, or was it a lease for one year only. We are 
clearly of opinion that these writings import nothing more 
than a lease for one year, with a preference, or the refusal, as 
it is sometimes called, to the defendant, in case he should de- 
sire, at the expiration of that time, to take a fresh lease for a 
further term. 

There is a wide distinction between the meaning of the 
word preference, which is used in this agreement, and the 
word privilege, which is sometimes used in such cases. This 
distinction is so great as to vary the character of the contract 
entirely. In this instance had the latter word been used in- 
stead of the former, it would have imported a lease from year 
to year, at the option of the lessee. We will illustrate our 
meaning more fully by supposing a case, by way of example. 
Suppose, for instance, that Boyd had remained in the King- 
dom, and been still living here up to the expiration of the 
year for which the rent was paid by Pico; that towards the 
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close of that term, some third party had offered Boyd a rent 
of $200 for the house for the succeeding year. Would the 
contract between Boyd and the defendant have prevented the 
former from receiving and considering the new offer? Most 
certainly not. It would only have been incumbent upon 
Boyd, under those circumstances, to have said to Pico, “I 
have been offered $200 for my house during the next year, 
but I am bound by our agreement to give you the preference. 
If you desire to keep the house for another year, you may 
have it at the rent I am offered by another party, but if you 
will not pay at that rate, I shall let the other party have it.” 
In that case could the defendant have claimed to retain the 
possession of the house, at a rent of $160 only, under the 
agreement of the 5th September? We think not. We do not 
find anything in that agreement which would have sustained 
him in so doing. 

This agreement cannot be construed to mean a lease from 
year to year, because the time of the duration of the term is 
plainly limited to one year, by the terms of the writings. 
Those terms are such as to indicate clearly to our minds that 
the intention of the contracting parties was that a new ar- 
rangement should be made at the expiration of the year, if 
Pico should then express a desire to avail himself of his pref- 
erence, and if not, that his tenancy was then at an end. 

Such being our construction of the contract, we do not see 
the force of the argument as to the defendant not having 
made a formal surrender of the lease, because at the expira- 
tion of the year his tenancy was at an end, and he had noth- 
ing to surrender. If the plaintiff left the country without 
placing his property in the hands of some intelligent agent, 
that was no fault of the defendant's. 

The question whether or not the defendant is liable in this 
action, does not depend in any degree upon the fact that when 
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the premises were sold under a decree in chancery, no allow- 
ance was made to the plaintiff as mortgagor for rent from the 
18th September, 1849. Whatever others may have done in 
contra vention of the plaintiff’s rights, we feel satisfied that 
he has no claim upon the defendant. 

Let judgment be entered for the defendant with costs. 

Mr. Montgomery for plaintiff. 

Mr. Bates for defendant. 


IN BANCO. 


THEOPHILUS METOALF vs. J. S. M. K ARAI. 


Where there appeared a discrepancy between the Hawaiian and English 
versions of a statute, the Court adhered to the former. 

The estry law gives the owner of land trespassed upon a lien upon the 
cattle trespassing, for the amount of damages; and he may either 
seize and impound them, as pointed out by the statute, or he may let 
them go, and sue the owner at law. 

The owner of the animals may defeat the right of the owner of the land 
to impound, or make him do so at the risk of paying the costs, by 
making a tender of a sufficient sum to cover all the damages. 


The decision of the Court was rendered by Junar ROBERTSON. 

This case came up on appeal from the decision of the late 
Police Justice of Honolulu, Mr. Chamberlain, who gave judg- 
ment in favor of the plaintiff, on the 20th of September last, 
for eighty dollars damages; from which decision the de- 
fendant appealed to this Court. The case came on for trial 
at the January term, and after both parties had finished 
their evidence, it was agreed between them that the case 
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should be submitted to the decision of the Court, and the 
jury discharged. 

It appears by the evidence upon record, that the parties to 
this action are the owners, or occupants, of two adjoining 
tracts of kula land a few miles from Honolulu; that on the 
15th or 16th of September last, twenty-two head of cattle be- 
longing to the plaintiff, chiefly working oxen in use from day 
to day, trespassed on the land of the defendant, and were 
seized by his men, who penned them near defendant’s house; 
that some hours afterwards the plaintiff went with some of 
his employes to the place where the cattle were penned, and 
attempted to drive them back to his own land, but was pre- 
vented from doing so; that plaintiff then requested de- 
fendant’s men to release the cattle, but they refused to do so, 
with the exception of one, a milk cow, unless plaintiff would 
agree to pay one dollar per head trespass money; that de- 
fendant’s men kept the cattle there till next morning, which 
was Monday, when some of them went to plaintiff's place and 
demanded of him one dollar per head, damages, which plain- 
tiff refused to pay, but said he was willing to pay for the 
actual damage done by his cattle; that defendant's agent 
then offered to accept 50 cents per head, but this also was 
refused by plaintiff, upon which the former notified the latter 
of his intention to drive the cattle to the government pound, 
which was done the same day; that the cattle remained in 
the pound till some time during the following day, when the 
plaintiff arranged for their release. 

The plaintiff alleges that the detention and impounding of 
his cattle, by the defendant, was wrongful, and has brought 
this action to recover damages therefor. 

The decision of the case depends, chiefly, upon the con- 
struction of certain portions of the statutes relating to 
estrays. 
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It is provided by section 1, page 53, vol. 1, Statute Laws, 
as follows, viz: “Any horse, mare, mule, ass, kine, swine, 
goat, or sheep, found at large in any of the Islands of this 
Kingdom, or doing damage therein to the property of private 
persons, or to the property of government, or unmarked as 
in this article prescribed, thongh not at the time doing 
damage, shall be denominated an estry, and may be taken 
up and lodged in the pounds to be established in virtue of 
this article.” 

Section 2, of a statute passed subsequently to the above, 
found at page 72, volume second of the Statute Laws, reads 
as follows, viz: “That if the animal or animals of any person 
commit any trespass on any uncultivated ground, the owner 
of the animal or animals shall forfeit and pay to the owner 
of the ground, four times the amount of damage done, or of 
value destroyed.” There is a discrepancy in this section be- 
tween the English and Hawaiian versions. The former 
provides that the owner of the animals shall pay, four times 
the amount of damage done, or of value destroyed; the latter 
provides that he shall pay, a fair and reasonable amount of 
compensation for the loss and damage sustained. 

The counsel for plaintiff claims that the Court should be 
guided by the provisions of the Hawaiian version. Such, we 
believe, has been the practice of this Court hitherto, in such 
cases, and we conform to it in this instance. 

We think it is clearly proved by the evidence before us, 
that the plaintiff's cattle were found trespassing upon the 
land of defendant, and the latter had therefore a right to 
seize them. The statute gives him a lien upon the cattle for 
the amount of damages, and if he fulfilled the requirements 
of the law on his part, and the plaintiff failed to make satis- 
faction, the cattle might be sold in order to pay the damages 
and expenses. 
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The question is then, did the defendant do all that is re- 
quired of him by law under the circumstances, before im- 
pounding the cattle? It is provided by section 5, page 54, 
volume first, Statute Laws, “that the owner of any estray 
shall not be liable for the payment of any damages occasioned 
by such estray, nor any expense in impounding the same, un- 
less due notice was given to said owner, if known, and 
damages demanded of him before impounding.” 

It is in proof that before the plaintiff's cattle were im- 
pounded, due notice was given to him by defendant’s agent, 
who also made demand of damages several times. Counsel 
for the defendant contends that this is sufficient, and that 
having shown due notice and demand before impounding, he 
has made out a complete defence to the action. 

The learned counsel for the plaintiff argues that the de- 
fendant is bound to show, that the amount of damages 
demanded by him, was a reasonable amount; that in such 
cases the owner of the land trespassed upon is aot at liberty 
to demand any sum he may think fit, and in default of pay- 
ment proceed to impound the cattle, and asks the Court so 
to construct the statute. 

We think it is consonant with common sense, and with the 
spirit and tenor of the statute itself, to say that it was not 
the intention of the legislature, in this enactment, to place 
it in the power of the owner of the land, on the one hand, to. 
put the owner of the animals, wantonly and unjustly to 
trouble and inconvenience, and perhaps pecuniary loss, by 
enabling the former to demand any amount of damages which 
his cupidity might suggest; nor, on the other hand, to per- 
mit the owner of the animals to trespass on the property of 
his neighbor with impunity, or under the penalty, merely, of 
such an amount of reparation as his selfishness might 
dictate. 
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But, we understood the counsel for the plaintiff, in one 
part of his argument, to take the ground that, in cases of ani- 
mals trespassing on kula land, as in this instance, the owner 
of the cattle is liable only under the statute, to pay a reason- 
able rate of pasturage for them during the time they are 
trespassing, the only damage or loss sustained by the owner 
of the land being the grass consumed by the cattle. We re- 
gard such a position as utterly untenable. In fact, we think 
it is perfectly absurd, because the result of such a doctrine 
is, that every owner of cattle has a right to pasture those 
cattle on the land of his neighbor, ad libitum, so long as he 
is willing to pay merely a fair pasturage. It is easy to see 
what grievous injustice one party would thus be enabled to 
perpetrate upon the other, under cover of the law. One man 
might, by overstocking his own land, and thus forcing his 
cattle to seek their food on the land of his neighbor, com- 
pletely impoverish that neighbor’s own cattle and finally 
rain him, while all the redress he could have would simply 
be a fair rate of pasturage. We think the owner of the land 
trespassed upon by the animals of his neighbor, is entitled 
to be paid not only the actual value of the grass consumed, 
or other property destroyed, but also a fair consideration for 
the logs of his time, and for his trouble about the premises. 
It would be unjust to compel him to be forever on the qui 
vive, to protect his land from being overrun and his grass 
consumed, and merely allow him the imperfect satisfaction of 
the bare value of the property destroyed. Such meagre 
satisfaction would not be “a fair and reasonable rate of com- 
pensation for the loss and damage sustained.” 

We think, however, that the fair construction of the statute 
only authorizes the owner of the land to demand reasonable 
damages, and in cases which are disputed and become the 
subject of litigation, the reasonableness of the damages de- 
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manded will be judged of by the Court and jury. We think 
this construction is borne out by the tenor of the sixth 
section, on page 54, volume first, which reads as follows, viz: 
“The governor shall have power to impannel a jury in cases 
of dispute, to try the question of estray under the meaning 
of this article, and the question of damages sustained, upon 
application for that purpose, and a deposit with him of 
twenty-five dollars, to be forfeited by the claimant or the 
party impounding, as the verdict of the jury shall determine.” 

We think it is evident from the spirit of this provision, 
that it was the intention of the legislature, as we have said 
above, to put a check upon both parties. The party whose 
land has been trespassed upon must confine his demand for 
damages to a reasonable amount, at his peril; because if the 
owner of the cattle submits the matter to a jury, under the 
statutory provision, and they think the owner of the land has 
made an extortionate demand, he will have to pay the costs, 
which in a majority of instances, would be a heavy penalty. 

It was argued by counsel for the plaintiff that the section 
we have just quoted became null and void by the enactment 
of the new Judiciary Act of 1853. We do not think so. We 
think it is still in force, but we agree fully with the learned 
counsel, that parties are not obliged to seek redress in such 
cases, solely in the mode laid down in this statute, but may 
resort to the ordinary law Courts, as in other matters. This, 
we understand, is the course pursued in a majority of cases. 
Counsel argued that in this case defendant ought not to have 
impounded the cattle, because the owner was well known to 
him as having abundant means to respond in an action 
for damages. But the defendant had his option either to 
impound the cattle, as provided by the statute, or to release 
them and sue the plaintiff at law. He chose the former 
course. 
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It is in evidence that the plaintiff expressed his willingness 
in general terms, to pay for all the damage that had been 
done by his cattle, but he never went so far as to name any 
particular sum which he was ready to pay, as being reason- 
able in his opinion. He never made the defendant a tender 
of any specific amount of money, in satisfaction. We think 
this was indispensable on his part, to enable him to sustain 
his present action. 

We are led to infer from the evidence before us, that the 
plaintiff's first intention was, to recapture and take back his 
cattle, by force, without paying any damages; and that 
having failed in this, he next endeavored to induce the de- 
fendant to release the cattle, upon the plaintiff's paying just 
such a sum as he pleased, for his offer to pay the damages, 
without naming a specific amount, or proposing to leave it to 
arbitration, amounted to nothing more than that. We are of 
opinion that the provision, already quoted from the fifth 
section, that notice must be given to the owner of the cattle, 
was enacted for the express purpose of affording him an 


_ opportunity to make a tender of damages, and so defeat the 
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other party’s right to impound, or at least, make him do so 
at his peril. The plaintiff having failed to make a proper 
tender, we think the defendant had a perfect right to im- 
pound the cattle, for he was not obliged to part with his lien 
by releasing them. He could not thus be compelled to seek 
redress in an action at law, having the option to proceed, as 
he did, under the statute. 

Had the question of damages been tried by a jury impan- 
neled by the governor, or by the justice of the district with- 
out a jury, the burden would have rested on the party own- 
ing the land, to show that his demand was reasonable, but 
this is a different case, here the party owning the cattle al- 
leges that the impounding was illegal, and sues for damages. 
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The defendant having proved that the cattle were taken dam- 
age feasant, and that the plaintiff had due notice, the latter 
must show that he tendered the defendant a reasonable 
amount of compensation, and thereby deprived him of his 
right. to impound. 

Let judgment be entered for the defendant, with costs. 

Mr. Bates and Mr. Marsh for the plaintiff. 

Mr. Harris for the defendant. 


IN EQUITY.—MAROH, 1856. 


Benzamin F. Harpy vs. EII S. RuddLS, A. G. Tnunsrox, B. 
W. Frew, anD W. GOODALE. 


The Act of 11th July, 1861, abolishing the necessity of having certain 
instruments stamped and recorded, does not include chattel mort- 
gages. 

Chattel mortgages, duly recorded within thirty days after their execu- 
tion, and being otherwise valid, are good as against third parties. 

A clause in a mortgage of stock in trade, allowing the mortgagor to re- 
tain possession until default, and to sell the goods in the ordinary 
course of business, is not conclusive evidence of fraud, but is open to 
explanation. 

A clause binding all the incoming stock in trade of every kind wd 
character whatsoever,” will not bind goods not purchased with the 
proceeds of original stock, to the detriment of third parties. 


Motion to dismiss the complainant’s bill. 

Juan Roperrson delivered the following decision: 

The first question that presents itself for consideration in 
this cause, is that as to whether or not the chattel mortgage 
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set forth in the complainant’s bill, is a valid instrument un- 
der our laws. 

Of its validity and binding force, as between the parties to 
it, I think there is no doubt. In reference to instruments of 
this nature, it is provided by saction 8th, page 248, vol. 1, 
Statute Laws, as follows, viz: All bills of sale or pledges 
of chattel property, all contracts and agreements, all articles 
of marriage settlement, or powers of attorney or other in- 
struments affecting the transactions of private individuals, the 
terms of which are not to be performed within one year, shall 
first be duly acknowledged and then recorded with the regis- 
trar as hereinbefore provided, within thirty days after the 
execution thereof, in default of which no such instrument 
shall be binding to the detriment of third parties, or conclu- 
sive upon their rights and interests.” 

On the part of the defendants Field and Goodale, it is con- 
tended that the foregoing provision for the registration of 
chattel mortgages, was repealed by the “Act to abolish the 
necessity of procuring certain agreements, and other docu- 
ments, to be stamped and recorded; passed by the legisla- 
ture in the year 1851. But I am of opinion that the enact- 
ment of 1846, cited above, so far as it applies to chattel 
mortgages, was not repealed by the Act of 1851, but is still 
in force, for I find that the latter Act does not specify these, 
among the instruments not requiring to be stamped and re- 
corded. The complainant sets forth in his bill that the mort- 
gage in question, which purports to have been executed on 
the Ist day of May, 1854, was on the same day registered by 
the proper officer, as required by law. I am clearly of opin- 
ion, therefore, that if the registry law was fully complied 
with (to which point I shall advert further on), and the mort- 
gage validated according to the statute, it is of full force and 
virtue, unless the circumstances under which it was executed, 
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or some provision contained in it, are of a character to ren- 
der it void as against third parties. 

It was argued by the counsel for Mr. Field, that, even if 
the mortgage was duly recorded as required by law, it cannot 
affect the rights of third parties, because the statute does 
not expressly provide that it shall do so. This objection ap- 
pears to me altogether unsound, and I think the fair and rea- 
sonable construction of the latter part of the section cited 
above from the statute of 1846, is, that chattel mortgages 
acknowledged and recorded within thirty days after the exe- 
tion thereof, and being otherwise valid, are binding upon 
third parties and conclusive upon their rights and interests. 

The learned counsel for Messrs. Field and Goodale con- 
tend that the mortgage before us is an illegal instrument on 
its face, and therefore void. I understand them to argue, 
that the provision contained in the mortgage, whereby the 
mortgagors were allowed not only to retain possession of the 
goods until default made, but to carry on their business as 
druggists in the meantime, and to sell any part of the mort- 
gaged goods, is conclusive evidence of fraud as against third 
parties, and renders the mortgage void as to them. 

Upon reference to the authorities it will be found that this 
question has frequently been raised in other countries, and, 
although the decisions are somewhat conflicting, it will be 
seen that the great weight of authority, particularly in 
modern times, is against regarding the clause now under con- 
sideration, as conclusive evidence of fraud. Such a clause in 
a chattel mortgage may be submitted to the Court, by the 
party alleging fraud, together with any other stipulations in 
favor of the mortgagor, or circumstances in the case which 
tend to raise a presumption of fraud; but such presumption 
may be rebutted by the mortgagee, and all these circum- 
stances shown to be consistent with honesty of purpose, and 
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good faith in the parties to the contest. (Jones vs. Hugge- 
ford, 3 Metcalf, 517; Briggs vs. Parkman, 2 Metcalf, 264; 
Shurtliff vs. Willard, 19 Pickering, 211 ; Martindale vs. Booth, 
3 Barn. & Ad., 505; Barrow vs. Paxton, 5 Johnson, 261.) 

In the case before me, the continued possession and con- 
trol of the property by the mortgagors, was not in pursuance 
of any secret agreement between the parties, but in accor- 
dance with the express terms of the mortgage, which, as al- 
ready observed, is said to have been duly registered. In or- 
der to effect the apparent object of the parties in this case, 
it was necessary that, if the mortgagee did not himself take 
possession of the goods, he should give authority to the 
mortgagors to sell, for, it was to secure the purchase money 
for those very goods that the mortgage was given, and that 
purchase money was to be realized out of the goods, by their 
sale in the way of business. 

This brings me to another point made by the counsel for 
Messrs. Field and Goodale, viz. : that, for aught that appears 
on the complainant’s bill, they are bona fide purchasers. That 
is to say, according to the terms of the mortgage, the mort- 
gagors were authorized to dispose of any part of the goods, 
and the purchases made by Messrs. Field and Goodale, re- 
spectively, are in accordance with those terms. The position 
of the learned counsel, in this particular, is undoubtedly right, 
and the fact that the mortgage contains the provision referred 
to, throws upon the complainant the onus of showing that 
Messrs Field and Goodale are not bona fide purchasers, for a 
valuable consideration. 

The most objectionable feature in the mortgage, and one 
upon which I have reflected deeply, is the clause which in- 
cludes in the transfer “all the incoming stock in trade of 
every kind and character whatsoever.” I am of the opinion, 
that so far as this provision was intended to apply to any in- 
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coming stock, other than goods which can be shown to have 
been bought and paid for, with monies arising from the sale 
of the stock in the store at the time the mortgage was execu- 
ted, such provision must be regarded as void, so far as third 
parties are concerned. I think this is clear from the fact, that 
the sole object of the statutory provision for the registration 
of such instruments is to obviate the necessity of an actual 
delivery of the goods and chattels, by the mortgagor to the 
mortgagee. The registration being made legal notice to all 
the world that the property in the goods has passed to the 
mortgagee, although the mortgagor may still retain the pos- 
session of them, the inconvenience which would often result 
from.a change of possession is obviated, while creditors and 
purchasers are protected. (Hilliard on Mortgages, vol. 2, p. 
244.) In the absence, then, of any statute of registration, 
delivery would be necessary, at least as regards all parties 
not chargeable with actual knowledge of the incumbrance. 
But, delivery by the mortgagor to the mortgagee, presup- 
poses that the goods are in the possession, or under the con- 
trol, of the former. Unless they are in his possession, how 
ean hé make an actual delivery of them? If this is right, and 
delivery of the goods be indispensable in such case, how can 
the mortgagor transfer to the mortgagee, goods which he 
does not own at the time? How can he be said to make de- 
livery of that which is not in his possession, or within his 
control? Let me revert to my starting point, viz.: that the 
statute of registration merely obviates the necessity of an 
actual delivery of the goods mortgaged, and it must, I think, 
appear clear that, neither by a mortgage, accompanied by 
delivery, nor by a mortgage duly registered, is it in the power 
of a party to incumber, generally and unreservedly, an incom- 
ing stock of goods, so as to bind goods not purchased with 
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the proceeds of those in his possession at the time. (See 
Broom's Leg. Max., 3d ed., p. 320.) 

There appears to my mind a plain distinction between the 
mortgage now under consideration, and that, for instance, of 
all the stock on a farm with the increase. In the latter case 
the mortgagor, it is true, conveys to the morgagee the prop- 
erty in chattels not yet in esse, that is, the increase of the 
stock. But this increase is the fruit, and springs naturally 
out of the chattels enumerated in the mortgage. This, there- 
fore, is a very different thing from attempting to incumber 
stock which might be procured on credit from third parties. 
Including the increase in the mortgage of farm stock, is anal- 
ogous to including in a mortgage of merchandise any other 
goods purchased and paid for with the proceeds of the origi- 
nal goods, the former being in that case the fruits of the lat- 
ter. I have already stated that I consider such a contract 
legitimate and fair, but it appears to me very different from 
attempting to mortgage goods, fo be subsequently procured 
on credit from third parties. To uphold as legal such a con- 
tract as that would, in my opinion, be holding out a direct 
inducement for the daily commission of fraud. I consider it 
void upon grounds of public policy. Such a practice would 
induce, among persons engaged in trade, a state of affairs em- 
barrassing in the extreme. No one could safely trust his 
neighbor with an invoice of goods, on credit, without first in- 
specting the books in the Registrar’s office, in order to satisfy 
himself that, by doing so, he was not about to subject his 
property to the operation of some third party’s mortgage. 
Our business men would, of course, find it impossible to pro- 
cure goods on credit in any other part of the world, except to 
a very limited extent. 

There is another point which, I believe, was not urged by 
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the learned counsel for either of the defendants, but which 
appears to me of some importance in settling the law affect- 
ing chattel mortgages. I refer to the fact that, in the body 
of the instrument now under consideration, express reference 
is made to a bill of items, for a full and complete description 
of the goods then in the mortgagor’s store. The mortgage 
was accompanied by a schedule, to avoid the inconvenience 
of specifying the goods in detail, in the instrument itself. I 
am clearly of opinion that it was necessary for the complain- 
ant to register the schedule, or bill of items, together with 
the mortgage, and that, as this does not appear to have been 
done, the registration is incomplete, and not a full compli- 
ance with the law. If the registration is to be regarded as 
notice to third parties, then it ought to be full, embracing the 
instrument of transfer, with all its appendages at length; and 
where actual notice is relied upon, it must be notice of the 
schedule as well as the mortgage. (Hilliard on Mortgages, 
vol. 2, page 266.) 

I express no opinion as to how far it may be necessary, in 
all cases like the present, to describe minutely the goods 
mortgaged, either in the body of the instrument, or in a sche- 
dule accompanying it, farther than to say that every such 
mortgage must afford, as far as possible, the means of identi- 
fying the property mortgaged. When this is done by means 
of an accompanying schedule, clearly the schedule ought to 
be placed upon record, together with the mortgage, for the 
former becomes a part of the latter, by being expressly re- 
ferred to therein, as containing additional information. 

The counsel for Mr. Goodale argued that the complainant 
had mistaken his forum, in coming to the equity side of the 
Court, to ask for relief, and that his remedy is clearly at law, 
where he could obtain ample redress. But I think differ- 
ently, being of opinion that the circumstances set forth in 
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the complainant’s bill show a proper case for the cognizance 
of the equity jurisdiction of the Court. It appears to me 
that the learned counsel, to use a common expression of 
Lord Kenyon’s, “blows both hot and cold” on this point, 
because, in another part of his argument, he contended 
stoutly that, at the time complainant filed his bill, he had no 
right of action, either at law or in equity, as the mortgage 
had not matured. 

Some other technical objections were raised, but I con- 
sider them of little weight; and, while I think the frame of 
the complainant’s bill might be altered for the better, in 
some important particulars, I am not disposed to be over 
nice in regard to such matters. The motion to dismiss the 
bill must be refused, and an opportunity afforded the com- 
plainant, to rebut the presumption of fraud, arising from the 
continued possession of the property by the mortgagors, 
with power to sell any part thereof; to bring home notice of 
the mortgage and schedule of property, to the defendants 
Field and Goodale, and, finally, to show that they are not 
bona fide purchasers for a valuable consideration. 

Mr. Griswold and Mr. Ducorron for complainant. 

Mr. Harris for Messrs. Ruggles & Thurston. 

Mr. Bates for Mr. Field. 

Mr. Montgomery for Mr. Goodale. 
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IN ADMIRALTT.— APRIL, 1856. 


EpwanẽůD MoL Ax D Gustavus REINERS, ASSIGNEES or Swan & 
CLIFFORD, vs. SHIP “GEORGE.” 


Claimants having applied for letters rogatory, the Court coupled the 
grant with a condition that the claimants should either release the 
libellants from their bond, or give bond themselves in a like amount 
with the libellants. 


CH Justice Ler delivered his opinion as follows: 

I have no doubt that the Court may, in granting a con- 
tinuance and letters rogatory to take evidence in a foreign 
country, annex such terms and conditions to the grant, 
as under all the circumstances of the case may seem just and 
proper. Now, it is asked by the libellants that in granting 
the motion for a continuance and letters rogatory in this 
cause, the Court will only do so upon condition that the 
claimants, G. B. Post & Co., file a bond of indemnity to 
secure the libellants against the losses they may sustain, in 
case it should finally appear that the claim of the said Post 
& Co., is false and groundless. 

The evidence so far as taken, goes to show that Post & Co. 
have no just claim to the George, and it might not be unfair 
to compel them to give the bond of indemnity asked for, but 
their exigencies are such that I am satisfied they could 
not give such a bond, and the consequence of ordering them 
to do so, would be to drive them to the withdrawal of their 
claim. Therefore, I cannot make the giving of the bond one 
of the conditions of granting the letters rogatory. But while 
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I cannot do this, it is clear to me that under the peculiar cir- 
cumstances of this case, the claimants should not be put in a 
better position than the libellants, that is to say, that one 
party should not be required to give bonds if the other 
is not. But, says the learned counsel for Post & Co., we are 
in possession of the vessel. The captain is our bailee, and 
holds possession for us, and the libellants wishing to oust us 
of our possession, ought to give bonds, while we should not. 
It does not appear clear to me that the captain holds the 
possession of the vessel for G. B. Post & Co., as he testifies 
that he was employed by Swan—sailed under his directions 
—looked to him as his principal—and furthermore, that for 
some supplies furnished the vessel at sea, he drew on Swan & 
Clifford. To my mind he holds the vessel as much for Swan 
& Clifford as for Post & Co., if not more. 

My decision is, that the continuance and letters rogatory 
be granted without the condition of the bond of indemnity, 
provided the proctor for Post & Co., and Captain Downs will 
release the libellants from all obligations on their bond, 
otherwise, that the claimants be required to give bonds 
in the same amount. In other words, that both parties be 
put upon the same footing. 

Mr. Montgomery for libellants. 

Mr. Harris for claimants. 
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IN BANCO.—APRIL, 1856. 


W. R. Kinney anD W. FRINK vs. EDWIN JONES. 


Proper construction of the 21st Section of the Bankruptcy Law of 1848, 
providing for the suspension of all civil suits against a bankrupt, de- 
clared by the Court. 

Defendant, being arrested as a fraudulent debtor, declared himself 
bankrupt, and moved for his discharge from custody under the above 
provision. Motion refused. 


Cur Justice Lee delivered the opinion of the Court, as 
follows : 

This is a motion for the discharge of Edwin Jones, who is 
in custody of the Marshal, as a fraudulent debtor, at the suit 
of Frink & Co., and others. 

The matter comes before the Court under the following 
circumstances. 

Soon after defendant was arrested, his counsel made a 
motion for his discharge, in the present suit, before JUDGE 
Rosertson. That motion was based upon an affidavit of the 
defendant, traversing the allegations in the plaintiffs’ petition 
for his arrest. Plaintiffs brought forward such evidence in 
support of their petition as induced Junar Roxgrtson to 
refuse the motion for defendant's discharge. His counsel 
made the like motion in the case in which defendant is held, 
at the suit of John Maxey, which motion was also refused, 
after hearing testimony on both sides. Defendant then went 
before the Chief Justice and declared himself bankrupt, in 
accordance with the Act of 1848. The Chief Justice granted 
his certificate and appointed commissioners. Defendant's 
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counsel then made a new motion for his discharge, and 
produced before Junar Roxertson the certificate of bank- 
ruptey. After hearing counsel for both parties, the motion 
was again refused, and defendant’s counsel excepted to 
Junar Roserrson’s decision. 

The whole question, in our minds, hinges upon the proper 
construction to be given to the 21st Section of the Act relat- 
ing to Bankruptcy. That section is in the following words, 
viz: 

“From the time any person entitled to the benefit of this 
Act has declared himself a bankrupt, or from the filing of 
any petition by any creditor or creditors to have him de- 
clared a bankrupt, all civil suits pending against him shall be 
suspended.” 

It is contended by the learned counsel for the prisoner, 
that Jones having declared himself s bankrupt, all civil suits 
pending against him are thereby brought to an end, and the 
proceedings under them are no longer of any avail to hold 
the defendant in custody. In other words, that the term 
“suspended,” as used in the 21st Section of the Act relating 
to Bankruptcy, above cited, means an absolute cessation, or 
termination, of all such proceedings against the bankrupt, 
and ought therefore to operate as a release from further im- 
prisonment. 

Now, what is the proper construction to be given to the 
word suspended, as here used. In our opinion, it is not to be 
construed as an absolute cessation, or termination of all 
suits, but should be understood as a stay, delay, or postpone- 
ment thereof, until the conclusion of the proceedings in 
Bankruptcy. That is to say, the suits and all proceedings 
had thereunder are stopped, and the parties remain in statu 
quo, until it is ascertained what shall be the result of the 
new step taken by the defendant. To say that a debtor in 
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prison for fraud shall, by the mere act of his appearing 
before the Chief Justice, and declaring himself a bankrupt, 
where no opportunity is given to his creditors to contest the 


question of his bankruptcy, thereby obtain his freedom, to 


go wherever he pleases and perchance depart the Kingdom, 
strikes our minds as being neither just nor reasonable, but 
on the contrary, as calculated to defeat creditors in the 
pursuit of their just claims, and to frustrate the express ob- 
ject of the Act of 1852, providing for the arrest and impris- 
onment of such debtors. 

When the proceedings in bankruptcy have been brought to 
a close, if it should appear that the debtor has delivered 
over to the assignees all his property, personal and real, and 
in all other respects complied with the ‘provisions of the Act 
relating to Bankruptcy, it may possibly be competent to this 
Court, to order his release from imprisonment, but that ques- 
tion we will decide when it may arise. We are clearly of the 
opinion that we possess no such power, at this stage of the 
case. The decision below is confirmed. 

Mr. Bates, Mr. Hinton and Mr. Ducorron for plaintiffs. 

Mr. Montgomery for defendant. 


KAHAxU vs. Wm. THOMPSON. 


When a minor purchases land, he must make his election within a rea- 
sonable time after reaching his majority whether he will keep the 
land and pay for it, or disaffirm the contract and return the land. He 
cannot keep the estate and refuse to pay the consideration money. 


This was an action by a mother against her son, to recover 
the sum of $270, and interest, upon the allegation that she, 
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her son, a daughter and other relatives purchased a piece of 
land in common in 1853, she contributing towards the pay- 
ment thereof the sum of $270; which land was bought in the 
name of her son the defendant, and had been in the common 
possession of the purchasers until February last, when the 
defendant claimed the land as belonging exclusively to him, 
and drove off the plaintiff. 

The defendant denied the plaintiff's allegation in toto, 
claiming that he paid the purchase money without any aid 
from his mother, except a contribution of $25, which sum he 
had repaid, and that no one but himself had a claim in the 
land. He further contended that provided his mother had 
advanced him the money for the purchase of the land, he 
was a minor at the time, and could not be held responsible 
for its repayment. 

There was much contradictory evidence introduced to 
prove who paid for the land, &c., and the case occupied the 
Court for two days. l 

Cawr Justice Lee charged the jury, that if they found 
that the plaintiff had contributed to the purchase of the land, 
and that the defendant had driven her off, claiming the land 
to be solely his own, he ought at least to repay the amount 
of her contribution. Common justice imposed this upon him 
as a duty, and he could not enjoy the estate and at the same 
time refuse to pay for it. It is not clear whether the defen- 
dant was a minor at the time of the purchase or not, but pro- 
vided he was, still he must pay, for, after coming of age, he 
has continued to hold the property and treat it as his own, 
and denied all claim of the plaintiff to the same, and this 
amounts to a ratification of the implied promise to repay the 
amount of his mother’s contribution. When a minor pur- 
chases land, he must make his election within a reasonable 
time after reaching his majority whether he will keep the 
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land, and pay for it, or disaffirm the contract and return the 
land. He cannot keep the estate and refuse to pay the con- 
sideration money. In this case the defendant has made his 
election, and the jury should find a verdict in favor of the 
plaintiff for whatever sum, if any, she has paid towards the 
land. 

The jury after a long absence rendered a verdict in favor 
of plaintiff fôr $25. Three jurors dissented, stating that in 
their opinion, the plaintiff was entitled to the full amount 
claimed, $270. 

Mr. Harris and Mr. Davis for plaintiff. 

Mr. Marsh and Mr. Humphreys for defendant. 


IN EQUITY.—APRIL, 1856. 


J. R. WLIAMS AND KAAIKAULA WILLIAMS, ADMINISTRATORS OF 
THE Estate oF J. W. Opunul, vs. Kana, 


A conveyance of real estate by the intestate to defendant, in payment of 
a claim for labor and services, the consideration appearing to be far 
below the actual value of the property, was treated by the Court as a 
mortgage, and the defendant ordered to re-convey to the administra- 
tors on being paid the amount of his claim with interest. 


Carer Justice Les delivered his decision as follows: 

The complainants, who are the administrators upon the 
estate of the late J. W. Opunui, of Ewa, set forth in their 
bill, that in the month of March, 1852, the said J. W. Opu- 
nui, being in embarrassed circumstances, made a collusive 
conveyance of two pieces of land to the defendant, without 
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consideration, for the purpose of defrauding the creditors of 
the said Opunui; and pray the Court to set aside the convey- 
ance and decree the defendant to account for the rents and 
profits of the land, for the benefit of Opunui’s estate. 

The defendant, in his answer, traverses the complainant's 
allegation of collusion and fraud, and states that the land 
was conveyed to him by Opunui, in satisfaction of a debt of 
two hundred dollars, due to the defendant for labor and ser- 
vices rendered by him in the building and plastering of an 
adobe house. 

Evidence has been given tending to show that Opunui, who 
was tax collector of the district of Ewa, became involved in 
difficulty with the Government about his accounts, and that 
to prevent his property from being seized, he conveyed cer- 
tain portions of it to third parties in trust. Some evidence 
has also been adduced of declarations, made by both Opunui 
and the defendant, that the land in question was transferred 
with intent to prevent its being seized. Several of the wit- 


- nesses also testified that the price fot which the land is said 


to have been conveyed to the defendant, is not more than one 
fourth or one fifth of its real value. 

The defendant produces a written agreement between Opu- 
nui and himself, dated 21st October, 1851, for the building 
and plastering of an adobe house, for which defendant was to 
be paid $200 on the completion of the work. Also, a docu- 
ment dated 5th January, 1852, signed by Opunui, in which he 
states that he had granted and conveyed the land to defend- 
ant, in payment of the $200; and, lastly, a warranty deed of 
the land from Opunui and wife, dated 19th of March, 1852, 
the consideration mentioned in which is $200. Evidence was 
also introduced in proof of the defendant’s having worked 
more or less on the house, although to what extent does not 
appear very clear. 
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Upon a full consideration of the whole case, I am of the 
opinion that the complainants have failed to prove that the 
conveyance of the land, by Opunui to the defendant, was 
without consideration, collusive and fraudulent, and effected 
for the purpose of evading the claims of creditors; but the 
circumstances of the case are such as induce me to regard the 
conveyance as being in the nature of a mortgage, made with a 
view to secure the payment of the amount due from Opunui 
to the defendant. 

If the property was, in fact, worth a much larger sum than 
Opunui’s debt to the defendant, it would be neither just nor 
equitable to allow the latter to retain the land conveyed to 
him while the former was embarrassed, and thus reduce the 
assets of his estate so as to bring it to the verge of insol- 
vency. All that the defendant had a right to expect was pay- 
ment of his claim, and not that he should be allowed to make 
a profit, at the expense of creditors and other parties inter- 
ested in Opunui's estate. 

And, it appearing by the defendant’s own statement, that 
he has made no improvements on the property in question, I 
think ample justice will be done to both parties by decreeing 
that if the complainants shall, within a reasonable time, say 
thirty days, tender to the defendant the amount due to him 
by Opunui, that is to say $200, together with legal interest 
from the 19th of March, 1852, then the defendant shall re- 
convey the land to them for the benefit of the estate. 

Let decree be entered accordingly, and costs be equally 
divided between both parties. 

Mr. Hinton for complainants. 

Mr. Makalena for defendant. 
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G. S. Wricut vs. Hawanan STEAM NAVIGATION Co. 


The Court refused a motion for judgment by default upon a promissory 
note, made by a party as agent of a joint stock company, unless it was 
shown that he had authority to bind the company by his note. 


This was a motion for a judgment by default on a promis- 
sory note for $20,000, given by J. T. Wright, as agent of the 
Hawaiian Steam Navigation Company, to the plaintiff, his 
brother. 

Messrs. Bates, Montgomery and Harris appeared on behalf 
of A. G. Jones, and other stock holders of the company, in 
opposition to the motion, alleging, by affidavit, that J. T. 
Wright was never the duly appointed agent of the Hawaiian 
Steam Navigation Company, and had no authority to execute 
the said promissory note to the plaintiff. 

Carer Justicz Ler said that he had little or no doubt that 
a general agent had power to buy and sell for the company in 
the ordinary course of its business; and, perhaps, he might 
give the note of the company for purchases made on behalf of 
the company within the scope of his authority; but in such a 
case, the consideration ought to be set forth on the face of 
the note, be otherwise shown, or, at least, be stated in the 
petition; but that in the present case neither of these things 
had been done. He further ssid that even though no one 
should appear to oppose the motion for judgment in a case 
like this, it would still be the duty of the Court to compel the 
plaintiff to show, 

Ist. That the maker of the note was the legally constituted 
agent of the company. 

2d. That as such agent his powers were sufficiently broad 
to give him authority to bind the company by his promissory 
note. 
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After some conversation between the Court and the counsel 
for the plaintiff, the motion was withdrawn, and the suit dis- 
continued, it being understood that counsel opposed to the 
motion would raise no question as to the power of the plain- 
tiff’s counsel to bring a new suit. 

Mr. Ducorron, attorney for plaintiff. 

Mr. Bates, Mr. Montgomery and Mr. Harris, attorneys for 
the defendants. 


IN BANCO. 


G. MELCHERS AND G. C. Revers vs. WARREN Goopare, Cou. 
Gen. or Customs. 


The Court held, on appeal, that the duty of 15 per cent., imposed upon 
Chinese goods, by the Act of May 24th, 1858, might be levied upon such 
goods when imported in a Danish vessel, without a violation of the 
treaty with Denmark. 


This is an action brought by the plaintiffs, the firm of 
Melchers & Co., of Honolulu, to recover from the defendant, 
the Collector General of Customs, the sum of two thousand 
one hundred and forty-one 8-100 dollars, with interest from 
the 27th day of September, 1854, which sum the plaintiffs 
aver was an overcharge of ten per cent., made by the defen- 
dant, on the duties paid by the plaintiffs at that date, under 
protest, on certain goods imported by them in the Danish 
ship “Asa Thor,” from Hong Kong. The facts, as set forth 
in the plaintiff’s petition, are admitted to be true by the de- 
fendant’s counsel, and the case was submitted, on those facts, 
to the decision of the Court. 
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The case was argued before Jupcz Ropertson, acting Chief 
Justice, at the April Term of 1855, who gave his judgment in 
favor of the plaintiffs, and from his decision appeal is now 
taken to the full Bench. 

CHI Justice Lex delivered the decision of the Court as 
follows: 

On the 19th of October, 1846, the Hawaiian and Danish 
Governments entered into a convention of friendship and 
commerce, the 7th article of which, in the English version, 
reads as follows, viz: 

“ArTIoLE VIL No Danish productions, or any other goods, 
on board of, or imported in Danish ships that can be import- 
ed by other foreign ships, shall be prohibited, nor pay more 
than those duties levied on goods of the most favored nation. 
Any alteration in the duties levied on goods shall not take 
effect nor be enforced until twelve calendar months after the 
first public notification of such change.” 

On the 24th of May, 1853, the Hawaiian Legislature enact- 
ed a law levying a duty of fifteen per cent., ad valorem, on all 
goods, wares and merchandise, imported from any port in 
China or the Phillipine Islands, excepting only rice. 

Subsequently to the passage of this Act, as appears by the 
statement of the case, the plaintiffs imported a cargo of China 
goods from the port of Hong Kong, in a Danish ship, upon 
which the Collector General of Customs charged a duty of 
fifteen per cent., in accordance with the Act above re- 
ferred to. 

The plaintiffs contend that the Act of 1853, imposing a 
duty of fifteen per cent. on goods imported from China, can- 
not affect such goods when imported in Danish ships, in- 
asmuch as by the 7th article of the Danish Treaty above 
quoted, any goods imported in a Danish vessel cannot be 
subjected to a higher duty than that imposed on goods of the 
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most favored nation; and that as French goods of a like 
character are not subject to a higher duty than five per cent. 
ad valorem, consequently the Collector General is bound to re- 
fund the excess of ten per cent. which he has collected. There 
can be no question that, whenever any act of the Legislature 
comes in direct conflict with a treaty, the latter must prevail 
and the law fall to the ground; and if we were to be guided in’ 
our decision only by the English version of the 7th article of 
the Danish Treaty, as given above, we have no hesitation in 
saying that we are unable to see how we could do other than 
confirm the judgment given by the Court below. But such is 
not the case, for we have a Danish version of the treaty, the 
7th article of which is in the following words, viz: 

ABrroI VIL. “Ingen danske Producter eller andre Varer 
embord i eller indforte i danske Skibe, som ere tilladte at 
indfores af fremede Skibe, skulle forbydes at indfores, eiheller 
derfor betale mere end saadanne Toldafgifter, som i saadant 
Tilfelde ere paalagte den meest begunstigede Nation. 
Enhver Forandring i Toldafgisterne, maa ikke fuldbyrdes 
eller sœttes i Kraft forend tolv Calendar Maaneder efter den 
forste offentlige Bekjendtgjorelse af saadan Forandring.” 

This is the language of the negotiator of the treaty on the 
part of Denmark, and must be taken to express his plain in- 
tention and understanding. A literal and critical translation 
of his words, as made by a scholar of undoubted ability, and 
confirmed by others acquainted with the Danish language, 
reads as follows: 

“No Danish products or other goods on board of or im- 
ported in Danish vessels, which are permitted to be imported 
in foreign vessels shall be forbidden to be imported, nor 
therefore pay more than such duties as in similar circum- 
stances are levied on the most favored nation. No charge in 
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240 duties may be affected or put in force before twelve calendar 
months after the first public notification of such charge.” 

This careful translation of the article in Danish, throws a 
flood of light on the subject, and to our minds conclusively 
establishes the position contended for on behalf of the Ha- 
waiian Government, namely, that it never was its intention to 
place Denmark on a higher footing than that of the most 
favored nation, The clear and obvious meaning of the 
article, as it reads in the Danish language is, that no Danish 
productions, or any other goods, on board of or imported in 
Danish ships, shall pay more than the like goods when im- 
ported in the ships of the most favored nation, under similar 
circumstances; and, if instead of being confined to the 
English version, we had before us the translation of the 
article in Danish, it is hardly possible that the present con- 
troversy could have arisen. The intention of the two govern- 
ments is so obvious from a reading of the article in the 
Danish language, that every effort to illustrate it, would 
only tend to perplex and confuse. 

But the plaintiffs may say we choose to go by the English 
version of the article, which is in conflict with the Danish, 
and how will you reconcile them? Our answer is, that the 
grand object in the interpretation of a treaty, ought to be the 
discovery of the intentions of the authors of that treaty, and 
whenever we meet with any clash or obscurity in it, we 
are to consider what probably were the ideas of those who 
drew up the convention, and to interpret it accordingly. This, 
says Vattel, is the general rule for all interpretations. To 
ascertain the intention of the negotiators of this treaty, let 
us inquire into the circumstances of the Hawaiian Govern- 
ment at the time of its execution. In 1846, His Danish 
Majesty's ship “Galathea” arrived at Honolulu, and her 
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generous commander, Captain Steen Bille, seeing the burdens 
and trials under which this government was laboring in con- 
sequence of the restrictions imposed upon it by the treaties 
with France and Great Britain, stepped forward as our bene- 
factor, and proposed to give us a treaty which would leave 
us free to regulate our commerce with foreign nations, and to 
enjoy the full privileges of an independent sovereignty. His 
object was not to impose upon us new restrictions, but 
to release us from those which already enchained us, and all 
that he asked or stipulated for was, that Danish subjects in 
the Sandwich Islands should enjoy the same rights and pri- 
vileges as were granted to subjects of the most favored 
nations. His was a mission of kindness, generosity and 
benevolence, and would it be just or reasonable to say, that 
while professing to act as our benefactor, he was seeking 
to impose upon us new shackles? No; and his own words 
show an intention the very reverse. 

Again, is it reasonable to suppose that the Hawaiian Gov- 
vernment, already chained down to the very ground by treaty 
stipulations, would willingly, and unasked submit its neck to 
the imposition of this new yoke? Can it be supposed for a 
moment that the Hawaiian negotiator of this treaty would in 
his right senses, consent to give away so important a privi- 
lege, when the rights of his Sovereign were already reduced 
to little more than a mere shadow? We think not; for 
such an interpretation of the treaty would lead to an absurd- 
ity, and it is a well settled rule of the law of nations, that 
every interpretation that leads to an absurdity ought to be 
rejected. When the expressions of a treaty are susceptible of 
two different meanings, we are instructed to adopt without 
hesitation, that meaning from which no absurdity follows; 
and such, in the present case, is the meaning which places 
Denmark on the footing of the most favored nation. Such a 


241 


241 


432 HAWAIIAN REPORTS, 1856. 


Melchers and Reiners v. Goodale. 


construction is in accordance with reason and equity, and 
every thing tending to place the parties on a footing of equal- 
ity is looked upon favorably by the law of nations. “The voice 
of equity and the general rule of contracts,” says an eminent 
writer on this subject, require “that the conditions between 
the parties should be equal. We are not to presume, with- 
out very strong reasons, that one of the contracting parties 
intended to favor the other to his own prejudice, but there is 
no danger in extending what is for the common advantage. 
If, therefore, it happens that the contracting parties have not 
made known their will with sufficient clearness, and with all 
the necessary precision, it is certainly more conformable to 
equity to seek for that will in the sense most favorable to 
equality and the common advantage, than to suppose it in 
the contrary sense. For the same reason, every thing that is 
not for the common advantage, every thing that tends to 
destroy the equality of a contract, every thing that onerates 
only one of the parties, or that onerates the one more than 
the other, is odious. The party who endeavors to avoid the 
loss, has a better cause to support than he who aims at 
obtaining an advantage.” Vattel's Law of Nations, p. 264, 
Sec. 301. 

It being settled, then, that Denmark is placed by the 
treaty only on a parity with the most favored nation, let us 
inquire what are the duties legally chargeable upon, goods 
like those imported from Hong Kong in the “Asa Thor,” 
when imported in French ships under like circumstances; 
for France, in respect to duties, is the nation occupying 
the position most favored. To settle this question, reference 
must be had to the French treaty, and it is admitted by 
France, that Chinese goods imported in a French vessel, are 
subject to the duty of fifteen per cent. ad valorem imposed by 
our statute, and consequently it cannot be claimed that such 
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goods, when imported in a Danish ship, are entitled to admis- 
sion at.a less rate of duty. 

But it is further contended by the plaintiffs, that though 
the port of Hong Kong is a port in China, it is not a Chinese 
port, but, on the contrary, a British port, and that under the 
peculiar wording of the sixth article of the French treaty, 
goods like these, when brought from a French possession, 
are not subject to a higher duty than five per cent. ad 
valorem, and by parity of right, cannot be subjected to more 
when brought from a British possession. The sixth article 
of the French treaty reads as follows: 

“Les marchandises Frangaises ou reconnues comme venant 
des possessions Frangaises, ne pourront etre prohibées ou 
soumises a un droit d’entrée plus élevé que celui de 5 per 


cent. ad valorem. Les vins, eau de vie, et autres liqueurs 


spiritueuses sont exceptés et pourront etre soumis a tout 
droit équitable, dont le gouvernement des Iles Sandwich 
jugera convenable de les frapper, mais, a condition que ce 
droit ne sera jamais assez élevé pour devenir un empeche- 
ment absolu a l'importation des dits articles.” 

For a correct interpretation of this article we may safely 
resort to the views adopted by the Commissioner of France, 
who negotiated the treaty ; for ‘it is clearly for his interest to 
give it as extensive a construction as it will bear. M. Perrin, 
in a despatch addressed to the Minister of Foreign Relations, 
on the 18th of June, 1855, in reply to one from Mr. Wyllie 
asking his views of the duties Jeviable by this government, 
under the treaty with France, both on French merchandise, 
and on foreign goods imported into this Kingdom in French 
vessels, says, that under the sixth article of the treaty with 
France, goods of French origin (Les marchandises Frangaises) 
are subjected to a duty of only five per cent., from whatever 
country they may be imported, but, that with respect to 
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foreign goods, this Government is left free under the treaty 
to impose a higher duty. In other words, that the rate 
of duty which this Government may levy, is to be regulated 
by the origin of the goods, and not by the port from which 
they may be imported. His language is as follows, viz: 
“According to the 6th article, France has obtained a 
privilege in favor of French goods, or acknowledged as 
coming from French possession, id est in favor of goods of 
French origin, duly ascertained. That custom house duty 
has been fixed at 5 per cent. only. 

“The place where goods acknowledged as proceeding from 
French possessions were located, ought not to interfere with 
the original source, French goods, which is the mother idea ; 
the second part of the same paragraph is the consequence 
and the extension of the first, not at all a new sentence, 
including a new sense, and corresponding for instance to 
goods of foreign origin. 

“I shall prove, in a moment, that the French government 
did not entertain the thought of stipulating in 1846, the ex- 
tension to foreign goods of the privilege obtained in favor of 
French goods. A single exception has then been admitted 
against wine, brandy, and other liquors, of French origin, 
well understood, though the text is silent on that point, and 
that it was considered useless to repeat it. 

“As a proof that the privilege consecrated by the 6th 
article is limited to goods of French origin, the 7th article 
stipulates immediately after, that the importation duties esta- 
blished upon goods imported by French vessels ought not to 
exceed those imposed upon goods from the most favored 
nation. 

It is evident that the framers of the treaty of 1846, have 
positively admitted the co-existence of two kinds of duties at 
the Sandwich Islands, one privileged, exclusively reserved 
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for French goods, save one exception, the other applicable to 
goods of another origin, with the most favorable rate on 
goods imported by French vessels.“ 

The French Commissioner interprets the words “Les mar- 
chandises Frangaises ou reconnues comme venant des posses- 
sions Frangaises,” to read, French merchandise or goods re- 
cognized as the production of any French possession—which 
reading clearly excludes goods not of French origin. What 
can be claimed by France, the most favored nation; may 
equally be claimed by Denmark, but no more; and the goods 
imported in the “Asa Thor” not being of Danish origin, can- 
not claim the exemption contended for. 

The decision of the Court below is over-ruled, and let 
judgment be entered for the defendant. Under the reading 
of the English version of the Danish treaty, the question of 
the amount of duties leviable in cases like the present, was 
clearly open to doubt, and therefore, we think the costs of 
this suit, excepting only attorney’s fees, should be borne by 
the Hawaiian Government. 


JUDGE ROBRERTsOR remarked as follows: 

I have but little to say in this case, farther than to express 
my entire concurrence in the decision of the Court, as deliv- 
ered by the Chief Justice. I sincerely rejoice that the Court 
is now in the possession of sufficient light as to what were 
the real intentions of the negotiators of the treaty with Den- 
mark to guide us to the judgment which has now been given. 
While this light has been furnished to us by the Danish ver- 
sion of the seventh article, a comparison of that version with 
the English, has also made the fact still more obviously ap- 
parent than it was before, that the latter does not contain 
apt words to inform us as to what was the meaning and in- 
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tention of the high contracting parties. A grave oversight 
was committed in failing to make the language of the English 
version to correspond as nearly as possible with that of the 
Danish version, because the mercantile part of the communi- 
ty naturally look to the former when they wish to ascertain 
what their rights are under the treaty. 

I have a few remarks to make in reference to one point in 
the argument of the learned counsel for the defendant. I un- 
derstood him as contending that the principle laid down in 
the judgment now under review, to the effect that treaties are 
to be construed by the same rules as other instruments, is 
incorrect. The reason he gave in support of his argument 
does not seem to be at all applicable to his position, viz. : 
that upon the principle stated by me, the treaty of 1846, be- 
tween this Government and France, might be declared void 
by reason of one of the contracting parties having at the time 
acted under compulsion. Now, it appears to me that the 
question whether or not any given instrument can be held to 
be binding upon any party to it who pleads duress, is a wide- 
ly different question from that, for instance, as to whether 
any given instrument can be held to be an absolute convey- 
ance, or only a conditional one. The rules of construction 
have not the most remote bearing upon the former question, 
while in deciding the latter, they may be all important. 
The question raised in this case is not as to the validity of 
the French or Danish treaties, but merely as to the proper 
construction of the latter. Its validity is assumed or taken 
for granted. The learned counsel has cited no authority to 
shake the principle of construction adopted in the former 
judgment, and I feel safe in re-affirming it, as therein ex- 
pressed. 

I would close my remarks here were it not that I feel com- 
pelled, by a sense of duty to myself, to notice the correspon- 
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dence on this subject, which appears to have taken place 
between the Minister of Foreign Relations and the Represen- 
tatives of the three great Powers resident near this Govern- 
ment, shortly after the rendition of the jadgment now under 
review, which correspondence has now been brought to the 
cognizance of the Court. Waiving any lengthy comment upon 
what I must regard as being, under the circumstances, a 
strange proceeding on the part of the Minister of Foreign 
Relations, inasmuch as the suit was still pending before this 
Court, I must say that the Minister appears to have greatly 
misunderstood my judgment, when he wrote to the Repre- 
sentatives of Great Britain and France that, “Some of the 
King’s Judges had found the 7th Article of the Treaty with 
Denmark, of the 19th October, 1846, altogether unintelligi- 
ble, as regards what other foreign ships could or could not 
do at that time, and as regards what duties the goods of the 
most favored nation, when imported into this Kingdom, were 
at that time subjected to.” So, also, he sadly misunderstood 
that judgment when, after he had received the two conflicting 
opinions of the Representatives above mentioned, he wrote to 
the Commissioner of the United States, assuring him first 
that he believed him to be, “not only a good Diplomatist, but 
an able and sound Lawyer,” and soliciting his opinion on the 
subject, stating to him that, The 7th Article of the Danish 
Treaty, in the clearest and plainest possible terms, puts 
Danish productions, or other goods imported in Danish ves- 
sels, on a par with those of the most favored nation,” gravely 
informed the Commissioner that, The King's Judges have 
had a difficulty in comprehending how that simple rule of 
party is to be applied.” This language, to say the least, 
seems very uncourteous. I found no difficulty in understand- 
ing the language used in the English version of the 7th Arti- 
cle of the Danish Treaty, or in comprehending how the sim- 
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ple rule of party was to be applied, between goods imported in 
Danish ships and the “goods of the most favored nation,” as 
the article reads. The difficulty was that I could find no jus- 
tification either for interpolating the text, which must be done 
to give it the meaning contended for by the Minister, or. for 
applying extraneous means to explain, or rules to interpret, 
what I found to be in itself so clear and plain as the lan- 
guage of that article ; for, as I stated in my judgment, to in- 
terpret it in that manner, appeared to me a violation of the 
first principle of interpretation, as laid down by one of the 
best authorities on international law. 

The correspondence referred to would seem to betray an 
intention on the part of the Minister to break down my deci- 
sion, not by a fair appeal to the full Court, but by a re-asser- 
tion of his own understanding of the treaty, and a zealous ex 
parte effort to procure and enlist in favor of his view the 
opinions of outside parties. Whatever degree of weight 
opinions procured in that manner may possess with others, 
they have none whatever in my estimation, so far as the pro- 
per construction of the English version of the Danish Treaty 
is concerned. 

For my part, while I humbly disclaim all pretentions to 
infallibility in judgment, I must at all times require, what I 
have now obtained in this case, a far more satisfactory reason 
for changing an opinion formed upon due deliberation, than 
the mere fact that a contrary opinion has been dogmatically 
asserted and reiterated by any man whomsoever. 

' Mr. Montgomery for plaintiff. 

Mr. Bates for defendant. 
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IN EQUITY.—MAY, 1856. 


Benzamin F. Harpy vs. Ext S. RUGGLES et als. 
On Bill of Exceptions. 


What is a sufficient description of the goods intended to be mortgaged, 
in a mortgage of stock in trade. 

The mortgage contained a clause referring to a schedule or bill of items, 
copy of which was in the hands of each party, Held: that it was not 
necessary to record the schedule, it not being contained in or annexed 
to the mortgage, and the description of the mortgaged property being 
sufficiently clear without it. 


Curr Justice Ler delivered the opinion of the Court: 

This matter comes before the Court on a bill of excep- 
tions, taken by the complainant, to the ruling of Junar 
Roserrson, on a hearing had at Chambers on the 21st day of 
March last. 

The exception is to the ruling of the Judge, “That as the 
schedule referred to in the mortgage annexed to the com- 
plainant’s petition, was not registered with the mortgage, the 
registration was incomplete and not a full compliance with 
the law, and that such registration must embrace the instru- 
ment of transfer, with all its appendages, at length; and that 
where actual notice is relied upon, it must be notice of the 
schedule as well as the mortgage, and that the complainants 
must bring home notice of the mortgage and schedule to de- 
fendants, Field and Goodale.” 

The mortgage under consideration is as follows: 
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Hawanan Kinepom, l 
Island of Oahu, 

This indenture, made and entered into this first day of May, 
A. D. 1854, between Eli S. Ruggles, and Asa G. Thurston, 
who are co-partners in trade under the name and style of 
Ruggles & Co., carrying on and doing business as druggists 
and apothecaries in the city of Honolulu and Island afore- 
said (parties of the first part) and Benjamin F. Hardy (party 
of the second part), all of the Island aforesaid: Witnesseth, 
that they the parties of the first part, for and in considera- 
tion of the sum of eleven thousand five hundred dollars to 
them in hand paid by the party of the second party, the re- 
ceipt whereof is hereby acknowledged, do hereby give, grant, 
bargain, sell and convey to him the party of the second part, 
all their right, title, and interest, in and to their stock in 
trade now on hand, consisting of various articles usually sold 
and vended in the business aforesaid, for a more full and 
complete description whereof, reference is hereby made to a 
bill of items of which a copy is in the hands of the parties of 
the first and second part, together with all the incoming stock 
in trade of every kind and character whatsoever, to have and 
to hold to him the party of the second part, his heirs, ex- 
ecutors, and administrators forever; provided, however, and 
it is understood and agreed that this deed is upon the follow- 
ing conditions, that whereas the parties of the first part, are 
indebted to the party of the second part, in the sum of eleven 
thousand and five hundred dollars, being the unpaid balance 
of the purchase money of the said stock in trade heretofore 
sold to them by the party of the second part, for which they 
have in their co-partnership name of Ruggles & Co., executed 
to him their four several promissory notes, in writing, each 
dated on the tenth day of March, A. D. 1854, for the sum of 
two thousand eight hundred and seventy-five ($2,875) with 
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interest at the rate of twelve per cent. per annum, one due at 
six months after date, one due at twelve months after date, 
one due at eighteen months after date, and one due at twen- 
ty-four months after date, now, if the parties of the first part, 
shall well and truly pay and satisfy the principal and interest 
of said notes, as the same shall become due and payable, 
then this deed shall become void, but should they fail to pay 
said notes as aforesaid, then the party of the second part 
shall be at liberty to take possession of said stock in trade, 
and to sell to the highest bidder, at public outcry, so much 
thereof, as may be necessary to pay so much of said notes, 
as may be then due and unpaid, together will all costs, first 
giving thirty days notice in some newspaper published in the 
city of Honolulu; and it is farther ‘agreed ‘that until breach 
of this deed by a failure to pay some one of the notes as 
aforesaid, the parties of the first part shall be permitted to 
remain in possession of the stock in trade, and continue their 
business by selling any part thereof; and it is further agreed, 
that should it become necessary to sell any part of the stock 
in trade, to meet any payment or payments becoming due on 
any of said notes, the balance on hand after satisfying such 
payments and all costs, shall continue and remain in the pos- 
session of the parties of the first part, subject to all the con- 
ditions of this deed, until the next note shall become due and 
payable. Jn witness whereof, the parties of the first part 
have hereto set their hands and seals on the day and year 
first written. 
A. G. THURSTON, [Seal] 
E. S. RuaaLes, [Seal] 

The first question presented for our consideration, is that 
relating to the description of the property mortgaged. It is 
contended by the learned counsel for the defendants, that the 
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description contained in the mortgage of itself alone, that is, 
without the aid of the schedule referred to, is loose, vague 
and insufficient, and such as to render the mortgage void for 
uncertainty. That the description of the mortgaged property 
is so general as to have no legal force and effect, and that 
nothing short of a specific description of the articles mort- 
gaged can avail a mortgagee relying upon a recorded mort- 
gage, while the possession of the property remains with the 
mortgagor. 

The general rule on this subject is, that the description of 
the property mortgaged must be sufficiently definite to ena- 
ble it to be identified. But we consider the principle well 
settled, that it is not essential to the validity of a mortgage 
of personal property that it should contain a schedule or par- 
ticular enumeration of the goods, if it be made without fraud, 
and sufficiently indicate the goods intended to be mortgaged. 

The description of the property in this mortgage is cer- 
tainly a most sweeping one, covering not only all the mort- 
gagor’s “stock in trade now on hand,” but “all the incoming 
stock in trade of every kind and character whatsoever,” and 
we would here remark, that while we do not condemn such 
general conveyances where it is clear they were made in good 
faith, still we cannot regard them with favor, but, on the con- 
trary, feel bound to scrutinize them jealously, and restrict 
them to reasonable bounds. We fully concur with the Court 
below, in the opinion that the mortgage is of no validity to 
bind the incoming stock, unless such new goods are pur- 
chased with the proceeds.of the sale of those actually mort- 
gaged, and I do not commit myself to the opinion that such a 
clause would be binding even were the goods so purchased. 
Where live stock is mortgaged, its natural increase and pro- 
duce become subject to the mortgage, but that class of cases 
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does not control one like the present. The authorities on 
this subject are numerous and clear, and I will briefly refer 
to some of the most prominent. 

In the case of Winslow vs. Merchants’ Ins. Co., 4 Metcalf s 
R., 306, it was held that the mortgage of a building, “and 
also such tools and other property as is now contemplated 
to be placed in said building,” with a covenant that the in- 
strument shall be effectual to create a lien on such property, 
does not create a lien on the property afterwards placed in 
the building, but is void for uncertainty, as against a mort- 
gagee of the property, whose mortgage is executed after the 
property is placed in the building. 

In Jones vs. Richardson, 10 Metcalf’s R., 482, it was held 
that a mortgage of goods which the mortgagor does not own 
when the mortgage is made, though he afterwards acquires 
them, is void as against his attaching creditors. Justice 
Wilde, in delivering the opinion of the Court, says, “That a 
person cannot grant or mortgage property of which he is not 
possessed and to which he has no title, is a maxim of the 
law too plain to need illustration, and which is fully sup- 
ported by all the authorities. It is true that a person may 
grant personal property of which he is potentially, though 
not actually, possessed. A man may therefore grant all the 
wool that shall grow on the sheep which Le owns at the time 
of the grant, but not the wool which shall grow on sheep not 
his, but which he may afterwards buy.” 

The same doctrine was fully affirmed in Moody vs. Wright, 
13 Metcalf, p. 17. This was a mortgage of certain- tannnery 
stock, and also whatever stock of every description that 
might thereafter belong to the mortgagor wherever situated, 
and whether manufactured or not, or the proceeds of the 
same if sold, algo all leather that might thereafter be manu- 
factured from the proceeds of the property then on hand, 
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248 and in whatever shape the property might thereafter exist, 
or whatever form it might assume. Justice Dewey, in deliv- 
ering the opinion of the Court, after a thorough review of 
the cases bearing upon this point, arrives at the following 
result: “The petitioner cannot hold the property in contro- 
versy as mortgaged property, because it was not in existence, 
and therefore not capable of being conveyed in mortgage at 
the time the mortgage was made.” 

In the case of Barnard vs. Eaton, 2 Cushing, 294, which 
was a mortgage of all the goods, &., then in the mortgagor's 
store, and all which might be substituted for them; provided 
that until default he might use and sell the mortgaged prop- 
erty, other goods, &., of equal value being substituted, it 
was held the mortgage could not apply to goods not in exist- 
ence or not capable of being identified at the time it was 
made, or to goods intended to be afterwards purchased to 
replace those which should be sold. 

A still later and equally strong case, is that of Codman vs. 
Freeman, 3 Cushing, 306. 

But, while we are clearly of the opinion that the mortgage 
is void, so far as it relates to incoming stock, we see no good 
ground for the argument that it is wholly void on account of 
the uncertainty of the description of the property mortgaged. 
On the contrary, we think the mortgage is valid, so far as re- 
lates to the stock on hand at the time of its execution. That 
is to say, we are of opinion that the words “all their right, 
title and interest in and to their stock in trade now on hand, 
consisting of the various articles usually sold and vended in 
the business aforesaid,” when taken in connection with the 
first part of the mortgage, which shows the place where the 
mortgagors were carrying on business, sufficiently indicate 
the goods intended to be mortgaged, and is therefore a good 
description. 
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In the case of Winslow vs. Merchants Insurance Co., 4 
Metcalf, 306, already cited, it was held that a mortgage des- 
cribing the property as all and singular the goods, wares and 
stock in and about a certain building, with a provision that a 
schedule of the articles shall be annexed, is valid as to all 
the articles that can be identified, though no schedule thereof 
is ever annexed to the mortgage. 

A mortgage of “all and singular the stock, tools and chat- 
tels belonging to” the mortgagor, “in and about the wheel- 
wright’s shop occupied by him,” was held to be valid as 
against attaching creditors, in the case of Harding vs. Coburn, 
12 Metcalf, 333. 

In the case of Pettis vs. Kellogg, 7 Cushing, 456, the 
Supreme Court of Masachusetts reviewed and confirmed the 
doctrine of its former decision on this point. The property 
mortgaged in this case was described as “all the staves I 
have in Monterey, the same I had of Moses Fargo,” and it 
appearing that the mortgagor had no staves in Monterey, but 
had some in the adjoining town which he bought of Fargo, 
it was held that the first part of the description might be re- 
jected as false, and that the remainder was sufficient to pass 
the property. See also Brinley vs. Spring, 7 Greenleaf, 241, 
note (b), and 2 Hilliard on Mortgages, 194, where the princi- 
pal authorities are referred to. 

We now come to the final point, namely, whether the 
schedule referred to in this mortgage should have been re- 
corded in order to make a full compliance with the registry 
law. The language of the mortgage in reference to the 
schedule is as follows, viz: “for a more full and complete 
description whereof,” (that is of the stock in trade) “ refer- 
ence is hereby made to a bill of items, of which a copy is in 
the hands of the parties of the first and second part.” 

We entirely agree with the general doctrine announced by 
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the Court below, that when the schedule is contained in the 
mortgage, or annexed thereto, or in any other way clearly 
made a part of the instrument, so as to make a reference 
thereto necessary to render the description of the mortgaged 
property certain and valid, then it should be recorded with 
the mortgage, for otherwise it would not give effectual notice 
to all concerned of what was intended to be conveyed. But, 
upon mature reflection, we are of the opinion that in the case 
before us, the reference to the schedule, or bill of items, 
does not necessarily make it a part of the mortgage, because 
the general description which proceeds that reference is suf- 
ficient to give effectual notice of the property which was in- 
tended to be conveyed, and therefore it was not necessary 
that it should be recorded. The object of the schedule, 
it strikes us, was rather to fix the valuation of the various 
articles named therein, than to effect any other purpose. 
The main case bearing upon this point, is that of Winslow vs. 
Merchant's Ins. Co., already cited, where it was objected to 
the mortgage that it was invalid because there was no 
schedule annexed, according to a stipulation contained in it. 
Chief Justice Shaw, in delivering the opinion of the Court, 
said, “that it was good and available for all the articles in 
the shop at the time it was executed, so far as they remained 
and could be identified, although no schedule was annexed.” 
We do not wish to be understood, in giving our opinion 
in this matter, as going to the full length of the decision in 
that case. 

In the case of Sawyer vs. Pennell, 19 Maine R., 167, re- 
ferred to in Brinley vs. Spring, 7 Greenleaf, 241 (note b), and 
2 Hilliard on Mortgages, 266, it was held that, although a 
mortgage of personal property need not contain a specific 
schedule, in order to be valid, yet if it does contain such 
a schedule, so as to make it clearly a part thereof, the 
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schedule must be recorded. We regret that we have not the 
whole case before us, but as we understand it, we regard the 
doctrine laid down therein as not conflicting with our opinion, 
but on the contrary as sustaining it. 

Being of opinion that it was unnecessary to record the 
schedule, we sustain the exceptions so far as they relate to 
that point. 


IN EQUITY.—MAY, 1856. 


` 


BENAHN F. Harpy vs. Err S. RuaaLes et als. 


The mortgage contained a clause allowing the mortgagors to retain the 
possessión of the mortgaged stock in trade until default, and to con- 
tinue their business by selling any part of the stock, and replacing the 
same by other stock purchased in lieu thereof. Held: that a transfer 
to one of their creditors, on account of all the stock in their place of 
business, could not be upheld under the above clause. 

Third parties must refrain from interfering directly with the mortga- 
gee’s security, by taking assignments of the mortgaged stock in satis- 
faction of their claims. 

‘The onus was thrown upon parties purchasing the entire stock, to show 
what portion of it was not covered by complainant’s mortgage. 


Junar Ropertson delivered the following decision, viz. : 

On the 21st of March I gave an interlocutory judgment in 
this cause, overruling the motion of defendant's counsel to 
dismiss the bill. At the conclusion of that judgment I inti- 
mated my opinion that it was necessary for the complainant 
to rebut the presumption of fraud in the original transaction, 
arising from the continued possession of the property by the 
mortgagors, with power to sell any part thereof in carrying 
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on their business as druggists; to bring home notice of the 
mortgage and schedule of property to the defendants, Field 
and Goodale, and to show that they are not bona fide purcha- 
sers for a valuable consideration. 

Upon exceptions taken by complainant’s counsel to a part 
of my decision, it has been held by the full Court that it does 
not appear that the schedule, or bill of items, referred to in 
the mortgage, was made a part of the instrument, so as to 
render it necessary to record such schedule along with the 
mortgage. This ruling of the Court settles definitely, and in 
the affirmative, the question as to whether or not the due 
registration of the mortgage alone must be regarded, in this 
cause, as sufficient notice to third parties. 

While sustaining the exception to my decision on that 
point, the judgment of the Court fully supports the opinion I 
expressed that the mortgage cannot affect any incoming 
stock, at least so far as it consists of goods not purchased 
and paid for with the proceeds of original stock. As to 
whether or not such a mortgage would be held to cover in- 
coming stock, even if it was purchased with the proceeds of 
original stock, is still an open question, and one which, as yet, 
it does not appear necessary to decide in the present case, 
although it may be necessary to do so before the cause is 
finally disposed of. 

As to the bona fides of the original transaction, between 
the complainant and the mortgagors, Ruggles and Thurston, 
I see no reason to believe, from the evidence before me, 
that that transaction was not a fair one, or that the mortgage 
was made with any intention whatever of defrauding third 
parties. 

It being settled then that the original transaction between 
the complainant and the mortgagors was fair and honest; 
that the mortgage is good as to all the stock in trade of 
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which the mortgagors were possessed at the time of its exe- 
cution, and that the due registration of the mortgage is suffi- 
cient to charge the defendants, Field and Goodale, with notice 
of the incumbrance, let us next inquire whether or not the 
conveyances made to these parties were an infringement of 
the complainant’s rights under the mortgage. 

First, as to the conveyance made to Mr. Field. It appears 
that he, as the attorney in fact of Wilson, Fairbanks & Co. 
of Boston, on the 13th of February last, purchased or took 
an assignment of all the stock in trade of Ruggles & Co. in 
their store on Fort Street, for the sum of $1000, for which 
amount Mr. Field gave Ruggles & Co. credit in their account 
with his principals. Ruggles & Co. at the same time, and by 
the same bill of sale, assigned to Mr. Field the unexpired 
term of their store lease, and delivered to him possession of 
the store together with the goods. It is contended by Mr. 
Field’s counsel, that the purchase made by his client from 
the mortgagors, is perfectly in accordance with the terms 
of the mortgage, by which the mortgagors were permitted to 
sell any part of the mortgaged goods, and that Mr. Field is 
a bona fide purchaser for a valuable consideration. The lan- 
guage of the mortgage in regard to the mortgagor's contin- 
ued possession and power to sell is as follows: 

“And it is further agreed that until breach of this deed by 
a failure to pay some one of the notes as aforesaid, the 
parties of the first part shall be permitted to remain in pos- 
session of the stock in trade, and continue their business hy 
selling any part thereof and replacing the same by other 
stock purchased in lieu thereof.” 

Now, I am clearly of opinion, that the assignment made by 
the mortgagors to Mr. Field, so far as it includes any portion 
of the goods covered by the mortgage, is a transaction of a 
character altogether at variance with a fair understanding of 
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the meaning and intent of the parties to the mortgage, as it 
is to be gathered from the clause above quoted. Can it be 
fairly contended that the transfer by Ruggles & Co. of all the 
stock in their place of business on Fort Street, together with 
the occupancy of the store itself, was a transaction consistent 
with the plain intention of the parties to the mortgage? 
Was the sale or assignment thus made to Field, made with a 
view to the continuance of the mortgagor’s business? Was 
taking credit for the amount of the consideration, on account 
of the mortgagor’s indebtedness to Wilson, Fairbanks & Co. 
such a disposition of the proceeds, as was contemplated by 
the parties to the mortgage at the time of its execution? It 
seems to me that the terms and circumstances of the assign- 
ment to Field, are such as to place these questions beyond 
the reach of argument. So far from that assignment being 
consistent with the continuance of the mortgagor’s business, 
its immediate result was ipso facto, to put an end to that 
business. So far from being consistent with the rights of 
the mortgagee, the effect of the assignment would be, to de- 
feat his lien not only upon so much of the stock as was 
transferred to Field, but also upon the proceeds thereof. 
I am therefore of opinion that, so far as it included any 
goods covered by the complainant’s mortgage, that convey- 


_ ance ought to be declared void. 


Let us next consider the assignment of the remaining part 
of their stock, by the mortgagors to Mr. Goodale. It appears 
that he is a creditor of Ruggles & Co. to an amount exceed- 
ing $2200, the origin of his claim being the indorsement of a 
note for Ruggles & Co., about the time that they purchased 
the original stock of drugs from the complainant, which note, 
as appears by the evidence, was discounted by Mr. B. F. 
Angel, and the proceeds paid over to the complainant by 
Ruggles & Co., on account of that purchase. When that 


HAWAIIAN REPORTS, 1856. 451 


Hardy v. Ruggles et als. 


note fell due, Ruggles & Co. were unable to pay it, and they 
therefore renewed it by making a new note including the 
interest, which was also endorsed by Mr. Goodale. When 
the second note became due, Ruggles & Co. declared their 
inability to meet it, and the consequence was that Mr. 
Goodale had to pay it, which he did, at the Bank of Page, 
Bacon & Co. 

On the same day that Ruggles & Co. assigned all the stock 
in trade at their store on Fort Street to B. W. Field, they 
transferred all their remaining stock, situated in a wooden 
shed on the “French premises,” near their original place of 
business, by bill of sale, to Warren Goodale, for the con- 
sideration named therein of $1600, for which amount they 
were to have credit, as an offset to the claim of Mr. Goodale 
upon the promissory note. Although it is probable that 
such was the case still there is no positive proof that Mr. 
Goodale was cognizant of the transfer of the other part of 
the stock to Mr. Field, or that he was aware of the intention 
of Ruggles & Co. to discontinue their business. In his 
answer, Mr. Goodale denies having had at that time any 
knowledge of the complainant’s mortgage, but that of course 
can avail him nothing, as the mortgage was duly recorded. 
Is there any thing then in the assignment to Mr. Goodale, 
which shows it to have been made in contravention of the com- 


plainant's rights, under his mortgage? Recurring again to 


the clause of the mortgage already cited, I feel constrained 
to say, that I cannot see how it is possible to reconcile this 
transaction with a due regard to the rights of the mortgagee, 
if the goods transferred to Goodale were original stock and 
covered by the mortgage. True, it may be contended, that 
this assignment was not on the face of it inconsistent with 
the continuance of the mortgagor’s business, and in that 
respect is unlike the assignment to Mr. Field. But, how can 
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the agreement between Goodale and the mortgagors, that the 
consideration of $1600 should be allowed in reduction of his 
claim against them be reconciled with the rights of the 
mortgagee? Is not the direct and immediate result of such 
an arrangement, if upheld, to lessen the security of the 
mortgagee, by placing beyond the operation of his mortgage, 
not merely the goods, but their proceeds also? Is it not 
diverting the fund arising from the sale of the goods, to a 
purpose entirely foreign to that which was agreed upon by 
the parties to the mortgage, without the concurrence of one 
of those parties, and to the detriment of his interest? 

But, it is contended by Mr. Goodale’s counsel, that the cir- 
cumstances under which his claim against the mortgagors 
arose, are such as ought to place him in the eye of a Court of 
Equity in a better position than even the mortgagee. In 
other words, that of the two, Mr. Goodale has the superior 
equity. To this it is replied by complainant’s counsel that, 
although the endorsement of the first note by Mr. Goodale, 
preceded the date of complainant’s mortgage by two months, 
yet the indebtedness of Ruggles & Co. to Mr. Goodale did 
not accrue until that note became payable, which was eight 
months subsequent to the time the mortgage was given. But 
supposing that the debt of Ruggles & Co. to Goodale had 
accrued prior to the date of Hardy’s mortgage, and Goodale 
failed to have his debt secured either by a mortgage or a 
judgment, how can he now be said to possess a superior 
equity to Hardy? The fact that the money raised by Rug- 
gles & Co., by discounting the note indorsed by Goodale, was 
paid over to Hardy in part payment of the stock purchased 
of him by Ruggles & Co., makes no difference in Goodale’s 
favor. The mortgage given to Hardy was to secure the bal- 
ance still due to him, after he had received that amount in 
part payment. Had the money raised through Goodale’s in- 
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dorsement been passed over to Hardy in part payment of the 
balance, secured by mortgage, there might in that case be 
some ground to argue that Goodale, by the assignment, had 
only obtained possession of a part of the goods, upon which 
he had extinguished the complainant’s lien. In order to 
illustrate my opinion of the position taken by Mr. Goodale’s 
counsel, I will suppose that Ruggles & Co. had purchased of 
Dr. Hardy one hundred acres of land for $4000, payable half 
in cash and half in twelve months, and that in order to raise 
the cash part of the price they borrowed of Mr. Goodale 
$2000 upon their personal credit, which they passed over to 
Hardy, giving him at the same time a mortgage on the land 
to secure the remaining $2000. Supposing, in that case, that 
at the end of ten months Ruggles & Co. had made an abso- 
lute conveyance of fifty acres of the land to Goodale in pay- 
ment of their debt to him of $2000, Hardy’s mortgage having 
been duly recorded, could it be successfully contended that 
such a conveyance would, or ought in justice, to be allowed 
to defeat the lien of the mortgagee? If, in the case before me, 
Mr. Goodale was content to rely upon the bare personal 
credit of Ruggles & Co., while Dr. Hardy secured himself by 
obtaining a mortgage upon their stock of goods, surely the 
latter must be allowed to reap the benefit of his superior 
prudence. In the course of the argument of this cause, great 
stress has been laid by counsel for defendants upon the stip- 
ulation in the mortgage which allowed the mortgagors to 
carry on their business by selling any part of the mort- 
gaged goods. But the fact must not be overlooked that this 
permission to sell was allowed to the mortgagors for the very 
purpose of enabling them to carry on their business for the 
mutual benefit of both parties, and on the express condition 
that they would replace old stock with new. Whether or 
not such a condition would avail as against an attaching 
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creditor, it was, and might well be deemed valid by the par- 
ties to the mortgage. It has been contended that if the 
Court should uphold this mortgage, as against the convey- 
ances to Field and Goodale, the mortgagee might with equal 
propiety ask us to declare void every sale made by Ruggles 
& Co. since the date of the mortgage. This appears to me 
an unsound argument, because it is equivalent to saying that 
the mortgagors could not make a valid sale at all, which is 
clearly incorrect. Every sale made by the mortgagors, in 
accordance with the terms of the mortgage, is good. Parties 
who purchased portions of the mortgaged goods from Rug- 
gles & Co., in the ordinary course of their business, and paid 
for such goods, were not obliged to see that Ruggles & Co. 
applied the proceeds in strict accordance with the terms of 
the mortgage, because to that extent Hardy trusted to the 
personal good faith of the mortgagors; but it was incumbent 
on third parties at least to refrain from interfering directly 
with the mortgagee’s security by taking assignments of the 
stock in satisfaction of their unsecured claims. The rule 
would seem to apply here with force, “that particular per- 
sons, in contracts and other acts, shall not only transact bona 


254 fide between themselves, but shall not transact mala fide in 


respect to other persons, who stand in such a relation to 
either, as to be affected by the contract or the consequences 
of it.“ Story's Eq. Jur., vol. 1, sec. 383. In order to uphold 
the conveyance made to Messrs. Field and Goodale, it is 
necessary that those conveyances should appear, not only to 
have been made for a valuable consideration, but also in ac- 
cordance with the terms of the mortgage, under which it is 
claimed that Ruggles & Co. had a right to dispose of the 
goods. If either of these two requisites are wanting, the 
conveyances cannot be upheld. I have already stated my 
opinion that neither of them were consistent with the terms 
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of the mortgage, if they included goods covered by it, and 
ought therefore, to that extent, to be set aside. It is un- 
necessary to decide upon the question whether or not 
Messrs. Field and Goodale were purchasers for a valuable 
consideration. 

The next question is, if the conveyances to Messrs. Field 
and Goodale are to be held void only so far as they include 
goods covered by the mortgage, how shall it be ascertained 
what portion of the goods stand in that category, and what 
portion do not? There is evidence already to show that the 
goods transferred to Field consist, to a considerable extent, 
of a part of the same goods for which Ruggles & Co. are said 
to be indebted to his principals, Wilson, Fairbanks & Co. 
In the case of Goodale, on the contrary, I understand that 
the goods conveyed to him are chiefly original stock. But 
the evidence now on record does not show precisely what 
part of the goods conveyed to either, are of the original 
stock, and what part are new. An opportunity to adduce 
evidence for that purpose, must be afforded before a final de- 
cree is made in the cause. The question is upon whom does 
the onus lie of producing such evidence? Were this the 
familiar case of a party who willfully or negligently, suffered 
his goods to remain in the possession of, and mixed up with 
the goods of another, till they were attached by the sheriff 
on legal process, the question would admit of but one answer, 
for, in that case, the party claiming must identify his goods 
if he would save them. Or, if in this case, the goods had 
been so attached, the mortgagee would be required to iden- 
tify the particular goods upon which he claims to have a lien, 
being allowed a fair opportunity so todo. But, the circum- 
stances of this case are otherwise. The goods upon which 
Hardy claims to have a lien, were left in the possession and 
under the control of the mortgagors, to be dealt with in good 
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faith pursuant to an agreement made for the mutual benefit 
of the parties, of which agreement Messrs. Field and Goodale 
had constructive notice. In opposition to that agreement 
the mortgagors have, with the assistance of Messrs. Field and 
Goodale, divested themselves of the possession of the goods, 
in a manner calculated to prejudice and defeat the rights of 
the mortgagee, without his consent. The conveyances made 
to Messrs. Field and Goodale can be upheld only so far as to 
bind goods not covered by the mortgage, and justice between 
the parties would seem to require that they, and not the 
mortgagee, should produce the evidence necessary to sustain 
those conveyances to the extent indicated. It seems to me 
that to hold otherwise, would be to place the mortgagee at a 
disadvantage, not through any negligence or fault on his part 
but through the wrongful act of the other parties. It would 
be peculiarly hard, under the circumstances of this case, to 
require the mortgagee to produce the evidence necessary to 
sustain a conveyance made in contravention of his rights. 
The mortgagors are, probably, the only parties who can dis- 
tinguish what goods are of the original stock, and what are 
not. Messrs. Field and Goodale may fairly call upon them 
to produce all the evidence in their power, in support of the 
conveyances they have made. A reasonable time will be al- 
lowed for that purpose, and should Messrs. Field and Good- 
ale fail to produce evidence, or decline to do so, the Court 
will then take such further action in the premises as may 
seem just and right. 

Mr. Ducorron and Mr. Griswold for the complainant. 

Mr. Bates for B. W. Field. 

Mr. Montgomery for W. Goodale. 

Mr. Harris for Ruggles & Thurston. 
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JUNE, 1856.—IN EQUITY. 


B. F. Harpy vs. E. S. Ruaerzs et als. 
On Bill of Exceptions. 


Chattel mortgages are included in the law relating to the registry of 
conveyances, Vol. 1, Statute Laws, p. 248, Sec. 8, under the term, 
“ pledges of chattel property.“ (Translated in the Hawaiian version, 
na palapala hoolilo waiwai lewa.) 

Where there occurs a radical and irreconcilable difference between the 
English and Hawaiian versions of a statute, the latter must govern. 
(See Metcalf vs. Kahai, January 'Term, 1856.) 

Mortgages of personal, as well as real property, are required to be 
stamped and recorded. 


Omer Justice Lee delivered the opinion of the Court. 

This is a bill of exceptions taken to the decision of JUDGE 
ROBERTSON, as follows: 

„And Barnum W. Field, one of the defendants in the above 
entitled cause, excepts to the decision of his Hon. G. M. 
Roperrson, that the record of the mortgage from Asa G. 
Thurston and Eli S. Ruggles, to Benjamin F. Hardy, is notice 
of the same to the said defendant, on the ground that there 
is no statute of this Kingdom requiring chattel mortgages to 
be recorded; and he further excepts to the said decision on 
the ground that the Court has ruled that the said defendant 
must show that the property he purchased of the said Rug- 
gles & Thurston is not the property covered by the mortgage 
of the said Hardy, on the ground that he was not privy to the 
mortgage, and cannot be supposed to know what property, if 
any, was covered by the said mortgage, and the persons tak- 
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ing the mortgage and granting the same are the only persons 
that can know what portion of the stock in trade of the said 
Ruggles & Thurston was to be affected by the said mortgage 
when it was executed, or since, and that the mortgagor, or 
person holding under him, should not be placed in a worse 
position than they would be was the complainant foreclosing 
his mortgage. 
(Signed,) AsHER B. BATES, 

Solicitor for B. W. Field.“ 

“And the said defendant, Warren Goodale, excepts as 
above. 

(Signed,) JNO. MONTGOMERY, 
Solicitor for W. Goodale.” 

“T hereby allow the within exceptions as being correct. 

(Signed,) G. M. ROBERTSON, 
26th April, 1856.“ 

Ist. It is contended by the learned counsel for the defen- 
dants that there is no statute of this Kingdom requiring chat- 
tel mortgages to be recorded, and therefore that the decision 
of the judge that the record of such a mortgage in this case 
is constructive notice to the defendants of its existence and 
contents, is erroneous. 

This point raises the question, what is the proper con- 
struction to be given to the eighth section of the act relating 
to the registry of conveyances, which section is in the follow- 
ing words : 

«Necros VIII. All bills of sale or pledges of chattel 
property, all contracts and agreements, all articles of mar- 
riage settlement and powers of attorney, or other instruments 
affecting the transactions of private individuals, the terms of 
which are not to be performed within one year, shall first be 
duly acknowledged and then recorded with the Registrar, as 
hereinbefore provided, within thirty days after the execution 
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thereof, in default of which no such instrument shall be bind- 
ing, to the detriment of third parties, or conclusive upon 
their rights and interests.” 

It is argued on the part of the defendants that the word 
“pledges,” used in the above section, does not include mort- 
gages of chattel property, because a mortgage is not a pledge. 
In other words, that the term pledge must be confined to its 
strict technical meaning, which is a bailment, or delivery of 
goods by a debtor to his creditor, to be kept till the debt be 
discharged, That it was not used in the limited sense con- 
tended for by the framer of the act, Mr. Ricord, or by the 
Legislature, is very evident from the use made of the word in 
other portions of this and other acts. In the very section 
preceding the one under consideration, they speak of “ mort- 


256 


gages or other pledge,” and in the 2nd section they speak of 


“conveyances and pledges of real property,” and in the 13th 
section it is said, “all conveyances and pledges of real and 
personal property, executed anterior to the passage of this 
act, shall be recorded at the instance and expense of the 
grantee or mortgagee”—not grantee and pledgee—showing, 
most conclusively, that the framers of the statute used the 
word pledge in its general sense, as including mortgages and 
other securities for debt. To say that the Legislature inten- 
ded to restrict the meaning of the word pledges in this sec- 
tion to the technical definition of a delivery, or bailment of 
goods by a debtor to his creditor, to be kept till the debt be 
discharged, would be absurd; for what sense would there be 
in requiring such pledges to be acknowledged and recorded ? 
Again, let us examine the assertion of the learned counsel 
that a mortgage is not a pledge, and so totally distinct as not 
to be included under that term. A mortgage, literally speak- 
ing, is a dead pledge, the word being derived from two 
French words mort, dead, and gage, pledge. In old English 


257 


460 HAWAIIAN REPORTS, 1856. 


Hardy v. Rugglés et als. 


law a mortgage is defined to be “a dead or unproductive 
pledge; a pledge of moveables or immoveables, by one per- 
son to another, as a security for a debt.” 2 Burrill’s Law 
Dictionary, Mortgage. In modern law it is “the conveyance 
of an estate, by way of pledge for the security of a debt, and 
to become void on payment of it.“ 4 Kent Comm., 133; 2 
Burrill's Law Dictionary, Mortgage. A conveyance of lands, 
chattels or other subjects of property as security for a debt 
upon a condition.” 2 Bl. Comm., 157. 

Mr. Hilliard in his learned treatise on mortgages, after say- 
ing that various definitions have been given of a mortgage by 
different Judges and elementary writers, some of which can- 
not be considered as precisely accurate, although presenting 
a correct general view of the subject, gives the most correct 
definition of a mortgage to be “The conveyance of an estate 
by way of pledge for the security of debt, and to become void 
on payment of it, or, a conditional conveyance of land, de- 
signed as security for the payment of money or performance 
of some other act, to be void on such payment or perform- 
ance. Or an absolute pledge to become an absolute interest, 
if not redeemed at a certain time.” He goes on to say that, “All 
property, real or personal, corporeal or incorporeal, moveable 
or immoveable, may be the subject of mortgage.” 1 Hilliard 
on Mortgages, 2, 4. It is obvious from the slightest exam- 
ination of the ancient and modern writers on the law of mort- 
gages, that a mortgage is and always has been considered a 
kind of pledge, in the common and general acceptation of 
that term, and this is undoubtedly the sense in which it was 
used by the framers of this statute. A mortgage, so long as 
the right of redemption continues, is only personal estate. 
“Both in law and equity, the mortgagee has only a chattel 
interest. In common sense, he has only a pledge. He is not 
the substantial owner.” 1 Hilliard on Mortgages, p. 163. 
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We would not urge for a moment that there is not a clear 
and plain distinction between a pledge and a mortgage, in a 
technical sense of those terms, but simply that the word 
pledge was used by the author of the English version of the 
statute in the common and more general sense. 

2d. It is argued that even though the English version of 
the 8th section of the Registry Act may require the record- 
ing of chattel mortgages, still it is not required by the Ha- 
waiian version, and that in case of collision between the Ha- 
waiian and English, the Hawaiian must prevail. The section 
in Hawaiian reads as follows: 

«Paugu 8. O na palapala kuai a pau, a me na palapala 
hoolilo waiwai lewa, a me na palapala hoolimalima, a me na 
palapala aelike, a me na palapala mare, a me na palapala 
hoolilo hope, a me na palapala e ae i pili i na hana a kanaka 
no ka manawa i oi aku mamua o ka makahiki hookahi, e pau 
ia mau palapala i ke kakaukope ia ma ka hale o ka mea ka- 
kau kope, e ae mua ia nae imua o kona alo. A i ole hanaia 
pela kekahi palapala, maloko o na la he kanakolu mahope iho 
o ke kakau ana, alaila, aole e paa ia palapala ma ke ano e 
poino ai kekahi kanaka e aku, a lilo kana waiwai paha.” 

It is said the words na palapala hoolilo, which in the Ha- 
waiian take the place of “pledges” in the English, cannot be 


construed to mean mortgages, but mean absolute sales, trans- 


fers or conveyances. In other words, that na palapala hoolilo 
can never include any conditional transfer or conveyance. 

In our opinion the proper translation of the section is, all 
bills of sale and conveyances of personal property, &., &c. 
The reason why we think so is, that the word conveyance or 
conveyances is translated by the words palapala hoolilo five 
times in the act under consideration, and has been so trans- 
lated in all subsequent statutes. This act was passed in 
1846; and in the statutes of 1847, the word was thus trans- 
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lated. In the statutes of 1848, palapala hoolilo is used to 
signify “conveyance or transfer; and in the act relating to 
the recording of conveyances, passed in 1852, “conveyance” 
and “conveyances” are repeatedly translated by the words 
palapala hoolilo and such is and has been, we believe, the in- 
variable custom. 

The words “lilo” and “hoolilo,” as stated by Junar Ax- 
DREWS, are very broad and indefinite in their meaning, having 
no corresponding word in the English language, but, on the 
contrary, a8 being capable of answering to a hundred differ- 
ent words in the English language; and I have observed from 
a very superficial examination of our statutes, that his remark 
is true. They are found within the limits of a few pages to 
be used for the words transfer, conveyance, cession and con- 
firmation, and include within their general meaning all manner 
of conveyances, conditional as well as unconditional. I have 
examined our statutes with some care to see if I could find 
the words absolute sale, conveyance or transfer, for the pur- 
pose of ascertaining how they were translated in Hawaiian, 
and I have found where the sale or conveyance is absolute, 
the words used are lilo loa, lilo loa maoli ana, hoolilo loa, lilo 
mau loa, and the like. See Stat. Laws, vol. 1, pp. 99, 100. 
It is not clear to us that the words “na palapala hoolilo” do 
not well answer to the term “pledges,” used in its general 
sense, and that the translation is not a good one; but, grant- 
ing all that the counsel for the defendants contend for, viz: 
that the words “na palapala hoolilo” mean transfers or con- 
veyances, it does not alter the case. Can it be contended for 
a moment that the words transfers or conveyances do not in- 
clude mortgages, and must be confined to absolute and un- 
conditional conveyances? We think not; for such a con- 
struction is opposed to reason, and would do violence to both 
the English and Hawaiian languages. 
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But, say the learned counsel for the defendants, if we are 
to read “na palapala hoolilo waiwai lowa” as meaning, all 
conveyances of chattels or personal property, this general 
language will include all bills of sale, as well as mortgages, 
and hence we should be required to record every bill of goods 
we might purchase. Such a construction would lead to an 
absurdity, and ought of cotirse to be rejected; but our an- 
swer is, that a portion of the statute which requires bills of 
sale of personal property to be recorded, has been expressly 
repealed, and consequently the words “na palapala hoolilo,” 
cannot apply to such documents. 

We now come to the final point in relation to the registry, 
which is that the Registrar of Conveyances is not authorized 
to record any instrument not required to be stamped by stat- 
ute, and that the stamp act does not require the stamping of 
chattel mortgages, therefore the registry of the mortgage in 
this case cannot be notice of its existence or contents. The 
English version of the stamp act does require all mortgages 
to be stamped, but it is said the Hawaiian does not, and that 
the latter should, prevail. The parties in this suit all ac- 
knowledge the English to be their mother tongue, and it is 
contended that in equity they should be held subject to the 
laws as they read in English. This is not without weight; 
but where there is a radical and irreconcilable difference be- 
tween the English and Hawaiian, the latter must govern, be- 
cause it is the language of the legislators of the country. 
This doctrine was first laid down by the Superior Court in 
1848, and has been steadily adhered to ever since. The Eng- 
lish and Hawaiian may often be used to help and explain 
each other where the meaning is obscure, or the contradiction 
slight, but in a case like the present, where the omission in the 
Hawaiian is clear, it is impossible to reconcile them; and if 
we were to be governed solely by the law, generally known 
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as the Stamp Act, as found on the 20th and 21st pages, vol. 
1, of the Statutes in Hawaiian, we should think this point of 
the defendants well founded. But in deciding this question 
we are to take into view other acts in pari materia, relating 
to the same subject, and compare them, because they are 
considered as having the same object in view, and as acting 
upon one system. We are to ascertain and carry into effect 
the intention of the law makers; and it is to be inferred that 
a code of statutes relating to one subject was governed by 
one spirit and policy, and was intended to be consistent and 
harmonious in its several parts and provisions. “It is an 
established rule in the exposition of statutes that the inten- 
tion of the law giver is to be deduced from a view of the 
whole, and every part of a statute taken and compared to- 
gether.” 1 Kent’s Comm., 461, 3. 

Now, by comparing the Stamp Act, on page 24, vol. 1, Stat. 
Laws, with the Registry Act, which will be found on page 
246, of the same code, we see that it was clearly the under- 
standing of the Legislature that they had included chattel 
mortgages in the list of instruments to be stamped, and ren- 
dered it necessary for them to be recorded, else why do they 
provide that the Registrar of Conveyances shall keep the 
record of conveyances and pledges of real property distinct 
from those of personal property? If this was not their un- 
derstanding and intention, why do they say that it shall not 
be lawful to record any conveyance unless it shall have been 
previously stamped, and almost in the same breath require 
that all “pledges of chattel property,” and “all conveyances 
of real and personal property, made and executed anterior to 
the passage of this act, and all pledges of property, real or 
personal, executed anterior to the passage of this act, the 
conditions of which have not been fulfilled when this act is 
promulgated, shall be recorded in the office of the Registrar 
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of Conveyances, at the instance and expense of the grantee 
or mortgagee?” (1 Vol. Stat. Laws, pp. 246-7-8.) No one, 
we think, can fairly read this registry law without discover- 
ing that it was the plain intention of the Legislature that 
mortgages of personal as well as of real property should 
be stamped and recorded; and that intention clearly dis- 
covered must control the clerical omission made in the stamp 
act. 

This brings us to the final exception; namely, that the 
Judge erred in ruling that the defendants, Field and Good- 
ale, must show that the property they purchased from Rug- 
gles & Thurston is not the property of Hardy, on the ground 
that Field and Goodale were not privy to the mortgage, and 
cannot be supposed to know what property, if any, was cov- 
ered by it; and that the mortgagors and mortgagee are the 
only persons who can know what portion of the stock in trade 
of Ruggles and Thurston is old stock and covered by the 
mortgage. 

There can be no doubt that, as a general rule, a mortgagee 
claiming property as against a purchaser from, or creditor of, 
the mortgagor, must identify the property as being covered 
by his mortgage; but this, like most other rules, has its ex- 
ceptions, and there may be such circumstances in the case as 
to shift the “onus” from his to other shoulders. Hardy sold 
Ruggles and Thurston his stock of drugs, &c., for a certain 
sum, to secure the payment of which he took a general mort- 
gage on the goods sold, and all in-coming stock, and subse- 
quently Ruggles and Thurston assigned the balance of their 
stock on hand, composed of old and new, to Field and Good- 
ale to pay certain debts. We have decided that so far as the 
new stock is concerned Hardy’s claim is not good, and it now 
becomes necessary to separate the old from the new, and the 
question arises upon whom does this duty devolve? The 
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Court below has decided that it rests upon Field and Good- 
ale, the holders of the goods, and we think that, under the 
peculiar circumstances of the case, the decision is right. 
The mortgagors, Ruggles and Thurston, have mixed up the 
mortgagee’s goods with other drugs, so that it may be very 
difficult for him to recognize them, while it ought to be an 
easy task for Ruggles and Thurston to do so; and the ques- 
tion arises, upon whom does the “onus” rest, to call them 
in for this purpose? We think it rests upon Field and 
Goodale, for these conveyances show Ruggles and Thurston 
to be friendly to them, and at the same time hostile to Hardy. 
The whole transaction, on the part of Ruggles and Thurston, 
wears the appearance of bad faith, and the purchasers who 
claim a portion of the goods as new stock must show what 
portion are new. 

The exceptions are overruled. 

Mr. Bates, Mr. Montgomery and Mr. Harris in support of 
the bill. 

Mr. Ducorran and Mr. Griswold contra. 


Nore.—See Shillaber vs. Waldo et als., page 31, as to construction of 
statutes. 
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IN BANCO.—JUNE, 1856. 


Hook et als. vs. C. H. NICHOLSON. 


A contract made by a married woman, whereby she engages to perform 
service for another, is not per se void, but may subsist at least until 
the husband shall interfere and put an end to it. 

Where a wife is living apart from her husband, her employment to work 
for a third party cannot affect the husband’s right to her society. 

Held, that plaintiffs had no reason to complain of the defendant’s intro- 
duction of sewing machines into his establishment, so long as he did 
not thereby deprive them of an opportunity to earn full wages by hand 
sewing, in accordance with their contract. 


Junar RoperTson delivered the decision of the Court as 
follows: 

This is a complaint by Hookii, and a number of others, 
workwomen in the employment of the defendant, who is a 
merchant tailor in Honolulu. The case comes before us on 
appeal from the Police Justice of Honolulu, before whom the 
plaintiffs made their complaint of misusage, &c., and prayed 
to be discharged from their obligations of service to the de- 
fendant, under section 28th of the “Act for the Govern- 
ment of Masters and Servants,” passed in the year 1850. 
The Police Justice, after hearing the case, gave judgment in 
favor of the plaintiffs, and from that decision the defendant 
appealed. 

After a careful consideration of all the evidence adduced 
before us, we are clearly of the opinion, that the plaintiffs 
have entirely failed to substantiate the charge of misusage or 
ill-treatment made against the defendant. The only evidence 
given which we think tends in any degree to sustain this 
charge, is that in regard to the defendant having struck 
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Hookii on one occasion, of which she complained at the time 
to the Police Justice, who heard and disposed of the matter. 

It is contended, however, on the part of the plaintiffs, 
that most, if not all of them, were at the time they entered 
into the contract with the defendant, married women, and 
that therefore their contracts are void, unless made with the 
express consent of their husbands, given in writing. There 
can be no question as to the general principle of law, that 
the husband is exclusively entitled to the society and service 
of the wife, and that no contract made with the wife in con- 
travention of, or affecting the rights of the husband is valid 
without his consent. But, we are of opinion that, in such a 
case as the one now before us, the husband’s consent need 
not, necessarily, be signified in writing, neither is it in- 
dispensable, we think, that his consent should have been 
given at the time the contract was made, for if he has sub- 
sequently approved and enjoyed the benefit of the contract, 
this will be sufficient. Further, a contract made by a wife, 
whereby she engages to perform service for another, is not 
per se void, but may subsist, at least, until the husband shall 
interfere and put an end to it. The question as to whether 
or not the husbands of those plaintiffs in the present case, 
who were married at the time of entering into the contract, 
supposing them subsequently to have consented to or en- 
joyed the benefit of the contract, can, now, come forward and 
put an end to it, does not arise as yet, because this is not a 
suit brought by the husbands, but by the wives, who cannot 
be permitted so to avoid the contracts they have made, and 
thus take advantage of their own wrong, to the prejudice and 
damage of the defendant. 

It appears by the testimony before us that two of the 
plaintiffs, viz: Malaea and Hookii, were not married at the 
time of contracting, but the latter has been married since, 
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and it is now argued that it was necessary to obtain her hus- 
band’s consent in order to the subsistence of the contract 
after the date of the marriage, unless it has been proved that 
he had full knowledge of the plaintiff's previous agreement to 
work for the defendant, at the time of the marriage. In re- 
gard to this point we consider the circumstances of the case 
as sufficient, in the absence of any proof of express objection 
on the part of the husband, to raise an irresistible inference 
that when he married the plaintiff, he must have been aware 
of her agreement to serve the defendant. It seems altogether 
incredible that he should have married her, without the 
slightest inquiry into her circumstances, and position in life. 

The evidence before us shows that the husbands of some 
of the plaintiffs accompanied them to the defendant’s place 
of business, were present when they agreed to work for him, 
and gave their consent, either verbally or in writing; while 
others are shown to have tacitly acquiesced in their wives’ 
engagements, and to have received a portion of their earnings 
from time to time, and there is no proof that the husband of 
any of the plaintiffs, save one, viz: Kanikolea, ever at- 
tempted to put an end to his wife’s contract with the de- 
fendant. It is also in proof that several of the plaintiffs 
have been separated, and living apart from their husbands, 
for longer or shorter periods, and, clearly, in their case, the 
fact of their being employed from day to day in the service 
of the defendant, cannot affect in any degree, the rights of 
their husbands. 

But, the greatest source of dissatisfaction, and the one 
which doubtless led to the promotion of this complaint, 
appears to be the introduction of a sewing machine into the 
defendant's workshop, subsequently to the date at which 
most of the plaintiffs were hired by him. It is contended on 
their part, that the interference of this new power was not 
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contemplated at the time they contracted, and cannot now 
be allowed to work to their prejudice. We grant that the 
defendant is not at liberty, by the introduction of the. 
machine, to violate any part of his agreement with the 
plaintiffs, by monopolizing all the work so as to keep them 
idle, and thus deprive them of an opportunity to earn as 
much wages as they can, or by charging for the share of 
work performed by the machine, anything more than a fair 
proportion of the amount allowed for the making of any 
particular garment. But, with these conditions, we think the 
defendant has a perfect right to avail himself of any new in- 
vention or improvement, introduced into his line of business. 
It appears to have been customary in the defendant’s estab- 
lishment, as in that of others of the same character, at times 
to divide the work, especially such work as was required to 
be done with dispatch, between several hands, which of 
course led to a corresponding division of the price, according 
to a scale well understood by the parties. And such appears 
to have been the practice pursued by the defendant, sub- 
sequently to his employment of the sewing machine, which 
in the usual division of labor, has been made to do the work 
of one or more hands, and for whose services the defendant 
hag accordingly retained a certain proportion of the price, 
corresponding in each case with the amount of its work. We 
are at a loss to perceive what good ground of complaint there 
is against the defendant, on account of the machine, which 
would appear by the testimony of his workmen, to perform 
upon some species of garments by far the greater part of the 
work, while the women who execute the balance get half of 
the price. 

We are of the opinion that the contracts of the plaintiffs 
with the defendant, are of a character highly beneficial to the 
former, by affording them constant employment, in an honest, 
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useful branch of business, and so long as the defendant 
observes his agreement in good faith, he is entitled to the 
benefit of the pains he has taken to train the plaintiffs to 
industry. At the same time the defendant must be careful 
not to tyrannize in any degree over the piai) but to treat 
them with kindness and respect. 

The decision below is reversed. 

Caer Justicrk Ler concurred. 

Mr. Marsh for plaintiffs. 

Mr. Bates for defendant. 


IN PROBATE,—JUNE, 1856. 


— 


In THE MATTER or THE EsTATE or HAKAU, DEOKASED. 


A party, at the hearing of an application for the appointment of an ad- 
ministrator on his aunt’s estate, stated that he had received his 
share of her property before her death,” and therefore did not claim 
any share of the property she left at her decease. After the party’s 
decease, his administrator claimed his share in his aunt’s property, 
and introduced evidence to show that his admission of having received 
his share in his aunt’s lifetime was not true, and made with a fraudu- 
lent intent. Held, that his administrator’s claim should be sustained. 


Jupce Ropertson delivered the decision of the Court as 
follows: 

On the 8th of March last, Samuel Kaanaana, the adminis- 
trator on the estate of Hakau, was discharged by Jupex AN- 
DREWS, upon submitting a report of his administration, and a 
statement of a division between the surviving heirs of Hakau. 

J. W. Marsh, administrator on the estate of Kahiwalani, a 
deceased nephew of Hakau, appealed from Junar ANDREWS’ 
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order discharging the administrator of Hakau, on the ground 
that proper notice had not been previously given to those in- 
terested in the estate, to appear at the hearing, and contest, 
if they desired to do so, the administrator's application. 
That appeal was heard by this Court, on the 19th of March, 
and the matter remanded to the Probate Court, for a rehear- 
ing. 

The matter was, accordingly, re-heard by JUDGE ANDREWS, 
after due public notice, and on the 2d of May, he delivered 
his judgment, confirming the division of Hakau’s property 
between Samuel Kaanaana, and Waakahi, nephews, and Moii, 
the niece of the deceased, and Manoa, a distant relation of 
Hakau's first husband. The Judge, at the same time, re- 
fused to admit the claim to a share of Hakau’s property, 
made by the administrator of Kahiwalani, on the ground 
that, at the hearing of the application for letters of adminis- 
tration on the estate of Hakau, in January, 1855, Kahiwa- 
lani, who was then alive and present, stated voluntarily and 
upon oath, that “he had received his share before his 
mother’s (aunt’s) death,” and this statement the Judge con- 
sidered conclusive. 

Kahiwalani's administrator now appeals from this decision 
on two grounds, first, that Manoa is not legally entitled to 
any share of the property of Hakau; and secondly, that Ka- 
hiwalani's statement to the effect that “he had received his 
share before his mother’s death,’ ought not by itself to be 
regarded as conclusive, and is negatived by the facts and cir- 
cumstances of the case, as presented in evidence, and by his 
own acts and conduct subsequently to the time of Hakau’s 
death. 

So far as the claim of Manoa to a share of the property is 
concerned, we are clearly of the opinion that the judgment of 
the Court below cannot be sustained. Under the statute 
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regulating the descent of property, passed in 1850, the estate 
of Hakan is distributable among the children of her deceased 
brothers and sisters, and these, as appears by the evidence, 
are Samuel Kaanaana, Waakahi, Moii, and Kahiwalani, the 
last of whom died since Hakau’s death. We think it is 
clearly proved by the testimony of I, and other witnesses, 
that Manoa was not related, even in the most remote degree, to 
Hakau, but was merely connected in some way with her first 
husband, Kahananui, sen. Nor do we think that, although 
Manoa lived in the family of Hakau for a great length of 
time, there is satisfactory evidence to show that she had 
formally adopted him as her child, or any evidence whatever 
that she intended him to share in her property, with her 
nephews and niece. Had Manoa been adopted by Hakau as 
her son, in due form of law, he would have been sole heir to 
her estate, upon her dying intestate. And we cannot see 
how he can claim any share whatever, unless he can do so as 
the adopted son of the deceased, for he certainly cannot 
claim to inherit, as being the child of any of her brothers or 
sisters. We are of opinion, therefore, that his claim cannot 
be allowed. 

Let us now proceed to consider the claim set up on behalf 
of the estate of Kahiwalani. We think this rests entirely 
upon one question and that a question of fact, viz: did, or 
did not Kahiwalani receive, by way of advancement, during 
the lifetime of Hakau, a share of her property in lieu of the 
share he would have been by law entitled to, on the death of 
Hakau, intestate? If he did so receive any such advance- 
ment, the onus of proving that fact, and of showing what 
property he did receive, rests upon the parties who now op- 
pose the claim made by his administrator. We think the 
position taken by the administrator is correct, viz: that, if 
Kahiwalani was not so advanced in fact, in the lifetime of 
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Hakau, his general statement before the Court of Probate, 
that “he did not claim any part of her property, because he 
had received his share before her death,” cannot be regarded 
as conclusive, so as to bar or defeat the rights of others, for 
instance, his wife’s right of dower in any real estate to which 
he became entitled on the death of Hakau, and the right of 
his creditors to have whatever property he inherited applied 
to the payment of his debts, in the absence of other property 
belonging to his estate, of an amount sufficient to meet their 
claim. 

We are aware that the admission by Kahiwalani in the 
Court of Probate, that he had received his share in the life- 
time of Hakau, comes within the rules applicable to what are 
usually denominated solemn admissions; but his statement 
was made under circumstances which rendered the fact as to 
whether he had been advanced or not, merely a collateral 
matter. The main facts necessary to be proved, on the ap- 
plication of Samuel Kaanaana for letters of administration, 
were the death of Hakau, and that she died intestate. To 
our minds the voluntary statement of Kahiwalani, that he 
had no claim to the property, appears to have been intended 
as an explanation of the somewhat unusual circumstance 
that, although he was the eldest of Hakau’s nephews, had as- 
sumed the management and control of her property, and had 
the first right to administer on her estate, he waived that 
right in favor of his younger brother. Again, the admission 
of Kahiwalani, having been made at a time when the rights 
of other parties were liable to be seriously affected thereby, 
it ought not, in justice, to be held conclusive as against them, 
although it might have been so as against himself, particu- 
larly as between him and any other party who had been in- 
duced to act upon the faith of such admission, or been led 
thereby materially to change his position. It seems to us, 
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that to lay down a different doctrine would be extremely dan- 
gerous, as affording an opportunity to parties, by accepting 
perhaps a merely nominal consideration, entirely to defeat, 
by collusive or fraudulent admissions, the just rights and 
claims of others. 

Not a particle of evidence has been adduced by the other 
heirs to corroborate or sustain the admission of Kahiwalani, 
by showing that he had ever received any part of Hakau’s 
property by way of advancement during her lifetime; while, 
on the other hand, it is in proof that subsequently to her 
death he erected two houses, one of them built of stone, upon 
the family dwelling lot in Honolulu, used and controlled her 
property generally, as if it was his own, in one instance 
pledged the title deeds of a portion of the real estate as secu- 
rity for a loan of money, and repeatedly held himself out to 
others as being entitled to a part, if not the whole, of 
Hakau’s property. It appears, too, that Hakau died in the 
month of December, 1853, while the application for adminis- 
tration on her estate was not made until the month of Janu- 
ary, 1855, and during this interval all the other heirs silently 
acquiesced, even after one of them had received letters of 
administration, in Kahiwalani treating the property as his 
own. The administrator has further introduced evidence 
tending to show that, at the time Kahiwalani made the admis- 
sion relied upon, he was indebted to other parties to an 
amount far exceeding his ability to pay, unless he was enti- 
tled to a share of the property of Hakau. This circumstance, 
together with others in the case, coerce us into the belief that 
the admission was fraudulent. 

After carefully weighing all the evidence adduced by the 
administrator of Kahiwalani, together with the absence of 
any proof on the other side, beyond his own declaration, that 
he had ever received or accepted anything whatever by way 
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of advancement, during the lifetime of Hakau, we are of opin- 
ion that the claim of his administrator must be sustained. 
Upon the death of Hakau, intestate, the interest of Kahiwa- 
lani in her property, which was previously a mere expectan- 
cy, ripened immediately into a vested interest, and as such 
was liable to his wife’s right of dower, which could not be 
defeated by his admission. But we regard that admission as 
so far conclusive against him, that before his administrator 
can be allowed to apply any part of Hakau’s property to the 
payment of Kahiwalani’s debts, he must first show that with- 
out this fund the estate of Kahiwalani is insufficient to meet: 
the claims coming against it, after the other assets have all 
been exhausted. 

The decision below is overruled. 

Cuter Justice Lex concurred. 

Mr. Marsh for estate of Kahiwalani. 

Mr. Chamberlain for Samuel Kaanaana et als. 


IN PROBATE—JULY, 1856. 
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An administrator is to be regarded in the light of a trustee, and if he 
becomes a purchaser of the intestate’s property, the heir at law may 
come into Court within a reasonable time and have the sale to the ad- 
ministrator set aside, and the property re-exposed to sale: and where 
the administrator has re-sold the property purchased by him at a 
profit, he may be held to account to the heir at law for a share of that 
profit, being allowed to set off any pre-existing incumbrance paid by 
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him, and the cost of permanent improvements made by him in the 

mean time. 

The Court refused to allow the administrator commissions on the sale of 
real estate, where it appeared that it was not necessary to sell the 
same for the payment of debts: and held him responsible for interest 
on the funds in his hands from the time he was ordered to account by 
the Court. 

JupGE Rosertson delivered his decision as follows: 

The settlement of this estate belongs properly to the Cir- 
cuit Court of Kauai, but for the convenience of the parties 
interested, and at their request, I have consented to act for 
Judge Hardy in the premises. 

It appears that at the time of his decease, Mr. Turner was 
jointly interested with Mr. John Montgomery, of Honolulu, 
in a dairy farm on the Island of Kauai, which Mr. Turner, as 
managing partner, conducted on their joint account. Shortly 
after Mr. Turner’s death, his surviving partner, Mr. Mont- 
gomery, applied for and obtained letters of administration on 
his estate, from Judge Bond, of Kauai, proceeded to dispose 
of a portion of the personal property of the partnership— 
and all the personal effects of Mr. Turner, and paid off the 
debts of the firm and the private debts of Mr. Turner. On 
the 20th of May, 1854, the administrator obtained from 
Judge Bond an order to sell the undivided interest of Mr. 
Turner in the Wailua Falls Estate. After public notice, the 
whole estate, including the cattle, was sold at auction, and 
bid off by Mr. Duncan McBride at $2,500, which sale was 
approved by Judge Bond on the 11th of August following. 
It is now alleged on behalf of the heirs at law, and admitted 
by the administrator, that Mr. McBride did not bid off the 
estate for himself, but purchased it for Mr. Montgomery, who 
re-sold it to Mr. Hoffschlaeger in September, 1854, for $5,950; 
and the heirs at law ask that Mr. Montgomery be made to 
account, as administrator, for one-half the proceeds arising 
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from the second sale. It is also claimed on behalf of the 
heirs at law that Mr. Montgomery is not entitled to any com- 
missions on the proceeds of the real estate, and that he is 
chargeable with interest on any funds belonging to the 
estate of Mr. Turner, appearing to have been in his hands 
from the time he was required by Judge Hardy to account 
as administrator. 

I deem it unnecessary to rehearse all the points raised by 
the respective counsel at the hearing, and will proceed to 
consider the main point made for the heirs at law in regard 
to the profits arising from the re-sale of the estate. It is 
contended, on the part of the administrator, that the first sale 
was a fair one; that public notice was previously given in 
the usual way, and every opportunity afforded to parties 
desirous of bidding; that no fraud or unfair dealing is alleged 
by the heirs at law, and that the sale having been confirmed 
by the Court cannot now be disturbed. 

It is true that the sale was confirmed by the Court, but it 
was reported by the administrator as a sale to Mr. McBride, 
and not to himself, as it is now admitted to have been; and 
to hold that the sale could not be disturbed on that account, 
would be to allow the administrator to gain an advantage 
under the confirmation of the Court, based upon a mis-rep- 
resentation of the actual facts in the case. But, independent 
of this consideration, I do not think the confirmation 
of the sale by the Court of much weight, so far as the 
interests and rights of the heirs at law are concerned, inas- 
much as they were at that time unrepresented here, except 
by the administrator himself. It cannot be said that those 
heirs have ever acquiesced in or ratified the sale up to this 


day, although they are now willing to let it stand on con- 


dition of their being allowed to share in the profits of the re- 
sale. It is not contended on the part of the administrator 
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that it was necessary to sell the real estate, in order to raise 
funds to pay off either the partnership debts or the private 
debts of Mr. Turner; in fact it appears that the proceeds of 
the furniture, horses and other effects, were more than suf- 
ficient for that purpose. 

But, apart from any consideration as to the fairness of the 
sale, or its necessity, it is contended by the heirs at law, that 


Mr. Montgomery could not, under any circumstances, be 


allowed, whether he is to be regarded as administrator or 
surviving partner, to become personally interested in the 
purchase of the estate, of which he was a trustee for sale. 
I am clearly of opinion that this position is a sound one, and 
that it is sustained by the great weight of both English and 
American authorities. The administrator is to be regarded 
in the light of a trustee for all the parties interested, and as 
such he could not be permitted, while selling property for 
the benefit of others, to become himself the purchaser. I do 
not say that where the administrator becomes interested in 
the purchase, this renders the sale absolutely null and void, 
but that in every such case the cestui que trust, may, unless 
he has subsequently, with full knowledge of the facts, 
acquiesced in such sale, come into Court within a reasonable 
time, and ask that it be set aside, and the property re- 
exposed to sale, under the direction of the Court. If a 
trustee will purchase, he does so subject to this equity of the 
cestui que trust. 

In the case of Davone vs. Fanning et als., cited by the 
learned counsel for the heirs at law, this doctrine was broadly 
asserted by Chancellor Kent, after a careful review of many 
adjudged cases. In that case the executor did not purchase 
for himself, but procured a third party to purchase the 
property in trust for his wife, and executed a deed ac- 
cordingly. He subsequently erected buildings on the land, 
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and mortgaged it to raise money for that purpose. The 
Chancellor decreed that the sale should be set aside and the 
property, with the improvements thereon, re-exposed to 
public sale, subject to the mortgage. (See Davone vs. Fan- 
nings et als., 2 John. Ch. Rep. 251, and cases therein referred 
to.) I am aware that dicta are to be found in the books, 
which may be understood as relaxing the doctrine here 
asserted, but the highest names which have ever adorned the 
equity bench concur in the propriety and wisdom of ad- 
hering strictly to the rule, that a trustee shall not unite in 
himself the character both of seller and buyer. The rule 
which strikes at the root of the evil, has its foundation in 
sound policy, and is calculated to guard against the hazard of 
abuse, by removing the trustee from the temptation to make 
a gain to himself from his fiduciary capacity. The question 
in any case is not whether the sale was public or private; 
whether the property has realized a fair price, or whether any 
fraud is charged against the trustee. He cannot protect him- 
self from the operation of the rule, as is attempted in the pre- 
sent case, by saying he gave as good a price for the property as 
could be got from any one else. The cestui que trust may say, 
in all cases, that he will try whether the property will sell to 
better advantage; and he has a right to whatever profit the 
trustee has made by the purchase. 

This is a peculiar case, and demands the strictest scrutiny. 
Mr. Montgomery was doubly clothed with a fiduciary 
character, being at once the surviving partner and adminis- 
trator of Mr. Turner. His position in sustaining, in his own 
person, these diverse characters, while the heirs at law of 
Mr. Turner reside in a foreign land, was peculiarly calculated 
to touch and awaken the suggestions of self interest, un- 
consciously, it might be, to himself. Under these circum- 
stances he became the purchaser of the property, through 
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the intervention of a third party. No case ever came more 
fairly within the reason of the rule than the present, and it 
must be dealt with accordingly. 

It is argued on the part of the administrator that the 
Court cannot now interfere in the matter, because the sale to 
Mr. Montgomery cannot be set aside, and a re-sale of the 
property ordered, without disturbing the rights of third 
parties, and that this is the only relief which the Court can 
give in any case. I am clearly of opinion that this argu- 
ment cannot be sustained either upon principle or authority. 
It is in the power of the Court to suit the relief to the exi- 
gencies and circumstances of the case, and that can be best 
accomplished in the present instance, by requiring the ad- 
ministrator to account for a share of the profits arising from 
the sale to Mr. Hoffschlaeger. In this way substantial 
justice may be done between Mr. Montgomery and the heirs 
at law, without disturbing the rights of other parties. Such 
was the mode of giving relief adopted in the case of Fox vs. 
Mackreth, 2 Bro. C. C. 400; and in the case of Randall vs. 
Errington, 10 Vesey’s Rep. 423. In the latter case, Sir Wm. 
Grant, M. R., although the sale was fair at auction, and the 
purchase by the trustee for a full price, opened the sale at 
the request of the cestui que trust, as to such parts of the 
property as had not been re-sold by the trustee, and held him 
to account for the profit made on the part he had sold; and 
this after the lapse of a number of years. 

It is claimed on the part of the administrator, that if he is 
held liable to account for a share of the proceeds of the 
second sale, he ought to be allowed the amount of a pre- 
existing mortgage on the estate, paid off by him between the 
time of the first and second sales, and also for certain im- 
provements made during the same time, calculated to 
enhance the value of the estate. I think he is justly entitled 
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to this allowance, and an opportunity must be afforded him 
of showing what amount he is thus entitled to offset. 

The next question is as to whether or not Mr. Montgomery 
ought to be allowed commissions on the sale of the real 
estate. It is contended on the part of the heirs at law that 
he ought not to receive any such commissions, on the ground 
that the sale was not necessary to raise funds for the pay- 
ment of debts. The counsel for the administrator says he 
submits the question of commissions entirely to the discre- 
tion of the Court, but argues that Mr. Montgomery had a 
right, as surviving partner, to dispose of the partnership 
property, and that it was necessary to do so in order to wind 
up the business. My opinion is that if Mr. Montgomery had 
disposed of the estate, as surviving partner, he would not be 
entitled to any commissions, as it is a duty incumbent upon 
every surviving partner to settle up the partnership business, 
and account faithfully with the representatives of the de- 
ceased. In this case had the partnership business been 
wound up in that way, and the estate of Mr. Turner been 
administered upon by the public administrator, there would 
have been no commissions to pay upon the sale of the real 
estate, and I do not think Mr. Montgomery is justly entitled 
to claim any. He did not, in fact, receive any money, in 
his character of administrator, either from the first or second 
sale. 

Finally, it is claimed by counsel for the heirs at law that 
the administrator should be charged with interest on the 
funds in his hands, after the 7th of November last, at which 
date he was ordered by Judge Hardy to account. It is ad- 
mitted by the administrator that he is chargeable with inter- 
est from the time that there was any person within the King- 
dom authorized to receive the balance belonging to the heirs 
at law. 
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I think there is no doubt that in every case where an ad- 
ministrator having surplus funds in his hands, has mixed up 
those funds with his own, so as to derive therefrom an in- 
creased amount of credit, or has used them in any way so as 
to gain interest thereon, he is chargeable with interest in 
favor of the estate; and where it does not appear that the 
money has been kept separate from that of the administra- 
tor, ready to be paid over when called for, it is fair to pre- 
sume that he has made use of it, and the rule applies that he 
ought not to derive any advantage to himself from the trust 
property. (See Haslar vs. Haslar, 1 Bradford’s Rep., 252. 
Ogilvie vs. Ogilvie, ib. 358; Rocke vs. Hart, 11 Vesey's Rep., 
59.) In the present case, it appears that the administrator 
has had a considerable balance in his hands ever since the 
sale of the estate to Mr. Hoffschlaeger, and even before that 
time, and I do not see any great force in the argument that, 
because no one here was at that time authorized to represent 
the heirs at law, he cannot be charged with interest. If the 
administrator wished to relieve himself from the responsibil- 
ity for interest, he might at any time have paid the funds 
into Court. I think the great question is, has he used the 
funds himself? If so, he must be charged with interest, and 
the onus is upon the administrator to show that he has not 
done so. I think he is liable, beyond a question, for interest 
from the 7th of November at least. The decision in each 
case must depend, in some measure, upon its own peculiar 
circumstances, and in this case I think the administrator may 
fairly be called upon to pay interest from the date indicated 
above, upon any balance then appearing to have been in his 
hands. 

Mr. Harris and Mr. Marsh for the administrator. 

Mr. Ducorron for the heirs at law. 
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IN ADMIRALTY.—JULY, 1856. 


Epwarp Morr AD Gustavus REINERS, ASSIGNEES oF Swan 
& CLIFFORD vs. Bark GEORGE, AND G. B. Post & Co., 
INTERVENING. 

The Court of Admiralty has power not only to award the possession of a 
vessel, but, also, at its discretion, to award damages for her wrongful 
detention. 

The measure of damages which the owner may recover in such a case is 
the interest on the value of the vessel at the commencement of the 
wrongful detention, and compensation for any deterioration in her 
value during such detention. 

Cuter Justice Lee delivered his decision as follows: 

On the 12th of March last a writ of attachment issued out 
of this Court against the whaling bark “George,” her tackle, 
apparel, furniture and outfits, at the suit of the libellunts, 
who filed a claim to recover possession of the same, and 
damages for her wrongful detention. 

At the hearing on the 22d of March, Joseph A. Post, on 
behalf of himself, G. B. Post and E. H. Allen, known as the 
firm of G. B. Post & Co., of San Francisco, intervened, and 
claimed that the said G. B. Post & Co. were rightfully in pos- 
session of the vessel; that she was registered in their names, 
and that they were the true and lawful owners of the same; 
and their counsel asked for time to procure evidence of their 
ownership from San Francisco. Accordingly letters rogatory 
were issued to procure the necessary testimony. On the 14th 
of June they withdrew their claim, and the counsel for the 
libellants now moved the Court for judgment of possession 
and damages for the wrongful detention of the said vessel. 
No objection is made to the motion of judgment for posses- 
sion, but the counsel for G. B. Post & Co. contends that this 
Court has no jurisdiction to award damages for the wrongful 
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detention of the vessel; and that the libellants should be 
compelled to seek their remedy for damages in a separate 
action in another Court. 

I am clearly of opinion that this Court has jurisdiction in 
this case to award not only possession of the vessel, but 
damages for its wrongful detention; and that to drive the 
libellants to a new action for that purpose would be incon- 
sistent with reason, justice, and the law. 

“No doubt exists,” says Judge Story, “that the admiralty 
possesses authority to decree restitution of ships, wrong- 
fully withheld from the owners; and if so, it ought to pos- 
sess plenary jurisdiction over all the incidents.” De Lovio 
vs. Boit, 2 Gall. Rep. 398. Jurisdiction of the principal 
matter carries with it jurisdiction of all the incidents thereto, 
and we know of nothing more clearly incident to an action 
for possession of a vessel, than damages for its wrongful 
detention. Possessory actions in admiralty, to recover ships 
or other property are analogous to the action of replevin or 
detinue at the common law (Benedict’s Admiralty, Sec. 276), 
where judgment is given, not only for restitution of the pro- 
perty, but for damages for its detention. It does not follow 
from this doctrine that damages will be awarded in every 
case where possession is decreed, for that rests in the sound 
discretion of the Court, which may give damages or not, as 
justice and the circumstances of the case may require. 

In the case of G. B. Post vs. Schooner “Lady Jane, the 
Court decreed possession but refused damages, thinking that 
none could be justly claimed. Now, how stands this case? 
Have the claimants, G. B. Post & Co., shown any good claim 
or bona fide title to the vessel; have they given any good rea- 
son for interposing their claim, or for withdrawing the same? 
I think not. But on the contrary, it appears in evidence that 
they stated to Captain Brown, in February last, that they 
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had no right, title, or interest whatever in the bark George; 
and also to Mr. Coady in December last, after the “George” 
had sailed, that they had no property in the bark, or claims 
against her, that they were the registered owners, but merely 
held her for Swan, because he was a Hawaiian subject, and 
could not have an American vessel registered in his name. 
So far as the evidence goes, it does not appear that Post & 
Co., had the least right or property in the “George,” at the 
time of filing their claim, and I do not see upon what princi- 
ple of reason or justice they can expect to escape the pay- 
ment of damages for depriving the libellants of possession. 
It now remains to determine what amount of damages the . 
libellants are entitled to recover. It is contended on one 
side, that the true measure of damages in cases like the pres- 
ent, is the depreciation in market value of the property, be- 
tween the time of refusing the possession of the same, and 


the time of rendering judgment for its restitution; while on 


the other side it is claimed to be simply the interest on the 
the value of the property. I think neither of these rules is 
right, for it will be seen at a glance, that while the property 
has really deteriorated in value, and the owner suffered a 
real loss, yet its market value may have risen. The owner 
of the property may not wish to sell it, and in such case will 
it be said that he shall have no compensation for his loss? 
If he had made a contract for the sale of the yessel at a cer- 
tain price, and had been unable to carry out that contract on 
account of the wrongful detention of the vessel, and had sub- 
sequently been compelled to sell her at a less price, the 
Court might award the difference as damages, together with 
interest. But such is not the present case. Neither is the 
view that interest on the value of the property is a sufficient 
compensation, a just one; for in that case the owner would 
receive no allowance whatever for the injury his property may 
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have sustained. The true rule I believe to be that adopted 
in cases of replevin, namely, that the plaintiff is entitled to 
recover, as damages for the detention of the property, the 
interest on its value and compensation for any deterioration 
in value of the property during its detention. (Sedgwick on 
Damages, 502.) 

Now, what are the damages as measured by this rule? 
The value of the vessel at the time of the intervention of 
Post & Co., has been variously estimated at from $8,000 to 
$14,000, and from the evidence I think a fair valuation would 
be $10,000. The interest on which, during the detention, 
would amount to $276 77. The deterioration of the ves- 
sel, her apparel and outfits, during the detention, is 
not so easily ascertained. We have had a great number 
of witnesses on this point, and they vary in their estimates 
any where from $300 to $2000. The average of these esti- 
mates is in round numbers $1100. The best evidence on this 
point, I think, is that of Mr. Holt, Mr. Emmes and Captain 
Downs, who went on board the vessel, examined her thor- 
oughly, and who are fully competent to pass upon the ques- 
tion of her deterioration. The average of their estimates is 
$933 38, and this we decide to be her deterioration. The 
account will stand then as follows: 


Interest on value of ship . $ 276 77 
Deterioratiooo”n᷑mn . N 988 88 
Total. e $1,210 10 


Let judgment be entered in favor of the libellants for pos- 
session of the vessel; and also judgment in their favor 
against G. B. Post, J. A. Post and E. H. Allen, for the sum 
of $1,210 10, together with the costs arising from their inter- 
vention. 

Mr. Bates and Mr. Montgomery for libellants. 

Mr. Harris for claimant. 
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AT CHAMBERS.—AUGUST, 1856. 


B. F. Harpy vs. Tae COLLECTOR GENERAL oF CUSTOMS. 


The taking of promissory note in settlement of an account, is not a pay- 
ment or extinguishment of the debt, but merely changes its form, and 
postpones the time for its payment; hence, fhere is a subsisting in- 
debtedness upon the note, before it arrives at maturity, sufficient to 
justify the Collector General, upon the creditor’s request, in refusing 
a passport to the debtor. 


Cuter Justice Ler delivered the decision of the Court as 
follows : 

This is a case of mandamus against the Collector General 
of Customs, commanding him to appear and show cause why 
a writ of mandamus should not issue from this Court, to com- 
pel him to grant a passport from this Kingdom to Mr. B. F. 
Hardy. 

The Collector General appears and makes return that he 
has received notice in writing of the indebtedness of said 
Hardy to Messrs. Wilson, Fairbanks & Co., of Boston, and a 
request from their attorney, Mr. B. W. Field, that he will not 
grant a passport to the said Hardy until the indebtedness is 
paid or secured. 

It appears in evidence, that on the 9th of April last Dr. 
Hardy was indebted to Wilson, Fairbanks & Co. in the 
amount of $5,443, which was settled by certain promissory 
notes, one of which is as follows: “Honolulu, 5th April, 
1856. For value received, eight months after date, I promise 
to pay Wilson, Fairbanks & Co., or order, the sum of two 
thousand four hundred and forty-three dollars, with interest 
on the said sum, at the rate of one per cent. per month. 

(Signed,) BeEnJAMIN F. Harpy.” 
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It is upon this note not yet due that the alleged indebted- 
ness arises, and upon which the attorney of Messrs. Wilson, 
Fairbanks & Co., bases his request to the Collector General 
not to grant a passport. It is argued by the learned counsel 
for the plaintiff, that the taking of this note in settlement of 
the account is a payment or extinguishment of the debt. To 
this doctrine we cannot accede, for the taking of a note in 
settlement of an account does not discharge all indebtedness, 
but merely changes itsform. The obligation to pay the debt 
exists as fully after the settlement by a note as before, and 
the indebtedness is not discharged till the note is paid. It 
is true the creditor cannot revert to the original debt, until 
after the note has become due, and been dishonored, and in 
some cases he would not even then be permitted to do so 
But still the indebtedness in some form remains, either on 
the account or on the note. Secondly, it is contended that 


in no event can it be held, that an indebtedness exists on the 


note which was received in settlement of the account, until 
it has matured and been dishonored. We do not think this 
point a sound one, because the indebtedness did exist as 
much on the day when the note was given as it will on the 
day when it falls due. The effect of the note was simply to 
postpone the payment of the debt. The arrival of the day 
for the maturity of a promissory note does not give life to, 
or create, the debt for which the note was given, but simply 
fixes the time for the liquidation of the debt which existed 
from the beginning. 

The simple question in this case is, is Dr. Hardy indebted 
on this promissory note, which will not fall due until the 5th 
of December next? We think he is, and that the Collector 
General is right in refusing a passport, as requested by Mr. 
Field, until the debt is either paid or secured. The statute 
governing this case reads as follows: In all ordinary cases, 
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passports in the form established by law, but without the 
seal of the Hawaiian Islands, shall be issued by the Collector 
General of Customs in Honolulu, and by the Collectors of the 
several ports of entry and departure, or in case of sickness 
or absence, by their respective agents, to all applicants for 
the same, paying simply the cost of the stamp, which is one 
dollar, saving and excepting only to those of whose indebted- 
ness, or implication in some pending trial or liability to 
punishment for infraction of law, or to private parties, or to 
the government, he may have received notice in writing.” 

In this case, there is an indebtedness to a private party, of 
which the Collector General has received notice in writing. 
But says the learned counsel for the plaintiff, we have 
secured this debt. We have shipped to Messrs. C. A. 
Heineken & Co., of Bremen, seventy bales of whale bone, 
weighing 5,400 Ibs., on which we have effected insurance, and 
from the sales of which we expect to realize 75 cents per 
pound, amounting to $4,050, less commissions and other ex- 
penses, and have authorized Messrs. Wilson, Fairbanks & Co. 


to draw for two-thirds of the net proceeds, which will pay the 


note for $2,443 with interest. To this it is replied, that whale 
bone in Bremen, at the last advices, was worth only from 50 to 
60 cents per pound, and that at those rates, two-thirds of the 
net proceeds would not be sufficient to pay the note. I think 
it would be just to compute the bone at 60 cents per pound, 
which would make the gross proceeds $3,240. From this 
deduct 10 per cent. for commissions, insurance and other 
expenses, together with the amount of the draft in favor of 
Messrs. Von Holt & Heuck, for $1,000, and we have a balance 
of $1,916, subject to the order of Messrs. Wilson, Fairbanks 
& Co., which is less than the note for $2,443 and interest, by 
the sum of $722 44. For this balance we think Dr. Hardy 
should give the attorney of Messrs. Wilson, Fairbanks & Co. 
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security, and that until he does so, the Collector General 
would not be warranted in granting the passport. 
The mandamus is refused. 


— 


IN ADMIRALTY.—AUGUST, 1856. 


EDWARD MOLL AND Gustavus REINERS, ASSIGNEES, &., vs. BARK 
“ GEORGE.” 


The Court adopted the rule of the maritime law of Continental Europe, 
giving a material-man a lien on the ship, without any distinction be- 
tween foreign and domestic ships. No lien, however, is implied 
where the material-man contracts with the owner in person. 

A material-man having accepted the promissory note of the owner, in 
settlement of his account, and received a part payment of the note, he 
was held to have waived his lien on the ship, by giving a personal 
credit to the owner. 

Decision of CH JUSTICE LEE. 

During the pendency of this cause, two claims of material- 
men have been interposed against the bark George. The 
first is the claim of Robert Brown, for blacksmith’s work and 
materials, amounting to $894 05; the second is that of 
Charles A. Taner, sailmaker, for balance of account, amount- 
ing to $798. 

It appears by the facts of the case, as admitted, that when 
the George was being fitted out at Honolulu, in the spring of 
1855, for a whaling cruise to the North, Brown, at the re- 
quest of the master of the George, Captain Wall, furnished 
materials for, and performed labor and services on the 
vessel, in his line of business, to the amount of his claim. 
It is also admitted that, at that time, the George hailed from 
a port in the United States, sailed under the American flag, 
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and was furnished with a Sea Letter from the United States 
Consul at Honolulu, but that she was in fact the property of 
Swan & Clifford, by whom she had been purchased here some 
time previous, and who caused her to be conveyed to Mr. C. 
F. Hussey, an American citizen, because they being Hawaiian 
subjects could not own and sail a vessel in their own names, 
under the American flag. 

The remedy of a material-man is Aurse geld and lies 
against the master, the owners, and the ship. According to 
the general principles of maritime law, following in this 
respect the civil law, a material-man, who repairs or furnishes 
supplies to a ship, obtains thereby, without any express con- 
tract to that effect, a lien or specific claim on the ship for 
remuneration, which he may enforce directly against the ship 
by an action in rem; and neither of these three remedies is 
displaced, except by conclusive proof that an exclusive credit 
was given either to the master or owner, or both, or to the 
ship itself. The Nestor, 1 Sumner's Rep. 73; bark Chusan, 
2 Story's Rep., 455, 486; Andrews vs. Wall, 3 Howard's Rep., 
568, 572; Conkling’s U. S. Admiralty, 55, 56. 

The maritime law of continental Europe makes no dis- 
tinction between the cases of domestic ships and foreign 
ships, nor between supplies furnished in a home port and 
abroad, while the result of the modern decisions of the English 
Courts appears to be, that with the exception of the common 
law lien in favor of a shipwright while he continues in 
possession of the ship which he has built or repaired, no lien 
or preference is given by the common or maritime law of 
England, for repairs made or supplies furnished in a home 
port, without an express hypothecation. Abbott on Ship- 
ping, part 2, Ch. 3, Sec. 9; 3 Kent’s Com., 169; Conkling’s 
U. 8. Admiralty, 56. 

In the United States, the general maritime law of conti- 
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nental Europe on this subject has been explicitly adopted, 
with the exception of the case of an American ship repaired 
or supplied in a port of the State to which she belongs; in 
which case, the local law of the State governs. 3 Kent's 
Com., 170; Conkling’s U. 8. Admiralty, 56; The Gen. Smith, 
4 Wheaton’s Reports, 438; The St. Iago de Cuba, 9, Whea- 
ton’s Rep., 409. ` 

In this country, where we have no local law of lien, the 
question now arises for the first time, what rule of maritime 
lien we shall adopt. Shall we, following the civil law, adopt 
the general marine law of continental Europe, which ‘gives 
the material-man a lien on the ship itself for its security, 
which he may enforce in rem, without any distinction be- 
tween the cases of domestic and foreign ships; or shall we 
adopt the more stringent rule of the English Courts, which 
gives no lien for repairs or supplies furnished in a home 
poft, except to the shipwright while he continues in pos- 
session of the vessel? 

I think, in the absence of any local law of lien, it would 
be wise to follow the civil law, and adopt the general rule of 
continental Europe, which appears to me to be more simple, 
definite and just, than that of England. 

But though we adopt the rule in favor of the lien in cases 
of domestic as well as of foreign ships, still it must be with 


the qualification well known to the law, that no lien is ever - 


implied when the material-man contracts with the owner in 
person. It is only those contracts which the master enters 
into in his character of master, that specifically bind the 
ship, or affect it by way of lien or privilege in favor of the 
creditor. When the owner is present, and acting in his own 
behalf as such, the contract is presumed to be made with 
him on his ordinary responsibility, without a view to the 
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vessel as a fund from which compensation is to be derived. 
The St. Iago de Cuba, 9 Wheaton’s Rep., 409; Conkling’s U. 
S. Admiralty, 59. 

In this case, it appears thaf Brown dealt with the master 
of the ship, charged his labor and materials against the 
ship, asserted his lien, and has never waived or relinquished 
it, by taking the notes of Swan & Clifford in payment of his 
claim, or otherwise. At the time of doing the work, it does 
not appear that Brown knew that the ship was the property 
of Swan & Clifford, or that he ever gave them any credit as 
the owners of the vessel, and I think his lien is a valid one, 
and should be allowed, that is to say, to the full amount 
of his claim, $798 29, and no more. There has been no 
claim made for interest, and if one had been made, I should 
not have felt justified, under the peculiar circumstances of 
the case, in allowing it. 

The second claim, that of Mr. Taner, sailmaker, for the 
balance of his account amounting to $798, stands upon a 
different footing, and cannot be allowed. If his lien was 
originally a good one, he has waived it by giving a personal 
credit to Swan & Clifford. He accepted their note in settle- 
ment of his account, and subsequently received fifty dollars 
on account of said note, which he endorsed thereon. I do 
not mean to be understood as holding that the acceptance of 
a bill of exchange, for supplies or materials furnished a 
vessel, is a waiver of the right to resort to a suit in rem 
against the ship for satisfaction, in case the bill is dishonored, 
nor-even as holding that every acceptance of a negotiable 
promissory note works a waiver of a lien, when the note is 
not taken as an absolute payment. But in this case, which 
is not so strong as would be that of a foreign ship putting in 
here for supplies when the owner is absent, I think the ac- 
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ceptance of the promissory note has worked a waiver and 
extinguishment of the lien, and accordingly the claim is 
denied, but without costs. 

Mr. Griswold, proctor for Brown. 

Mr. Ducorron, proctor for Taner. 

Mr. Bates, proctor for the assignees of Swan & Clifford. 


IN ADMIRALTY.—AUGUST, 1856. 


E. MoLL and G. Reimers, ASSIGNEES, &0., vs. Bark 
s GEORGE.” 


The Court allowed a second execution to issue against the property of a 
judgment debtor, although a levy had been made under the first ex- 
ecution, and it did not appear to be insufficient, the libellante having 
stated, under oath, that they had reason to believe that means would 
be taken to render their firat levy abortive. 


Motion to release the Schooner “ Vaquero” from execution. 

JD RopeERrson, acting as Chief Justice, delivered his de- 
cision as follows: 

The Court is asked to set aside the execution, under which 
the Marshal has levied on the interest of G. B. Post, J. A. 
Post, and E. H. Allen, in the Schooner “Vaquero,” on the 
ground that the complainants have already, under the first 
execution, levied on the property of those parties in the 
Bark “Frances Palmer,” being one quarter interest in that 
vessel, said to be worth $4,000, an amount more than sufficient 
to pay the judgment rendered against Post & Co.; and on 
the further ground that the issuing of the second execution 
is irregular, inasmuch as the first one has not yet been dis- 
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posed of, and it does not appear that the first execution has 
been insufficient, or ineffectual. 

I am not aware of the existence of any inflexible rule of 
law against the issuing of a second execution, in like cir- 
cumstances with the present, or under which I ought to feel 
bound to set that execution aside; and it appears to me that 
in all such cases, it is a matter resting in the sound discre- 
tion of the Court to say, whether the execution ought to be 
set aside or not. In ‘exercising its discretion, the Court will 
not, in this case, nor in any other, do so arbitrarily, but pru- 
dently, with a view to the promotion of justice, and the pre- 
vention of injury, as far as possible. And if it appeared 
that the issuing of the second execution was procured for 
the purpose of oppression, or of wantonly causing expense 
and trouble, to any party interested, I should feel bound to 
set it aside, and release the vessel at once. But, in the pre- 
sent case any such inference as that, is repelled by the de- 
claration of the complainants, under oath, that since the de- 
parture of the “Frances Palmer,” they have learned what 
induces them to believe, “and they do verily believe,” that 
all the interest of G. B. Post in that vessel, will have been 
so disposed of, as to render their levy thereon abortive, and 
of no value. I consider this sufficient to justify the issuing 
of the second execution, and the motion to set it aside is 
refused. 

Mr. Montgomery, proctor for libellants. 

Mr. Harris, proctor for defendants. 
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IN ADMIRALTY. 


E. Mott ann G. REINERS, Assianers, &c., vs. SCHOONER 
“VAQUERO.” 


A vessel was libelled and it was prayed that the share of the minority 
owners might be attached to answer a judgment against them, and 
that the majority owners should be required to give security for the 
return of the vessel. The Court refused, on motion, to dismiss the 
libel. 


Motion to dismiss the libel. 

JupGe Rosertson, acting as Chief Justice, delivered his 
decision as follows : 

The first ground on which the motion to dismiss the libel 
is based, is in substance, that the allegations therein set 
forth are not sufficient to authorize the Court to exercise ad- 
miralty jurisdiction, and to seize and detain the vessel. 

I am clearly of the opinion that the facts set forth in the 
libel, are such as entitle the libellants to the aid of the ad- 
miralty process. The Court has already decided that the 
execution, in aid of which process of detention is prayed for, 
may stand; and that the libellants, by virtue of their levy 
under the judgment and execution against Post & Co., have 
become so far subrogated to their rights, as part owners of 
the “Vaquero,” that they may well call upon the other part 
owners to give the security asked for, before carrying the 
vessel out of the jurisdiction, I think there can be no doubt. 

It seems to me that under a contrary doctrine, a non-resi- 
dent debtor might bid defiance to his creditors here, even 
after judgment rendered in their favor, by floating his prop- 
erty to an unlimited amount into our port, in the shape of 
shares in vessels. It cannot be denied that the property of 
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an absent debtor, in any other form, if found and identified 
within our jurisdiction, may be reached by legal process, and 
applied to the payment of any lawful judgment rendered 
against him, and to say that because it happens to take the 
shape of a vessel, or certain shares of a vessel, it cannot be 
so reached and made available for that purpose, seems un- 
reasonable, and would imply a plain denial of justice towards 
the judgment creditor. 

It has been argued, and I am by no means clear that such 
is not the case, that where part only of a vessel is levied 
upon, as in this instance, the vessel might be detained until 
the execution matured, and a sale was had by the Marshal. 
Although this may be true, even where the portion levied 
upon does not constitute the major part of the vessel, yet, it 
would seem to be but another mode of effecting the same ob- 
ject. In the one case the other part-owners are required to 
give security for the return of the vessel, at the instance of 
him whose share has been seized, or to those succeeding to 
his rights, and in the other case those part-owners would be 
compelled voluntarily to offer such security, if they wished 
to send the vessel to sea. But, it seems to me unnecessary 
to give a positive opinion upon this point at present, and I 
look upon it as an open question, to be decided whenever a 
case shall come up in a form which demands it. 

It is contended further that the Court ought not to enter- 
tain the libel, and grant the relief prayed for, because to do 
so would be oppressive and unjust towards those of the part- 
owners of the Vaquero,” who were not connected in any 
way with the proceedings against Post & Co. 

That this proceeding must cause a certain amount of in- 
convenience and trouble to those part-owners, must be ad- 
mitted, but this is a species of inconvenience which parties 
who own either vessels or other property, in common with 
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others, are called upon to suffer every day. It cannot be 
otherwise in the nature of things. It may be a misfortune 
for those part-owners to have their property thus detained, 
not on account of any liability of their own, but for the de- 
fault of others; yet, it is a misfortune the possible occur- 
rence of which, can never be overlooked by those who agree 
to unite their interests in the ownership of vessels. 

I see no reason to believe that the libellants have insti- 
tuted proceedings against the “Vaquero,” for the purpose of 
oppression or of wanton annoyance. The fact that they are 
acting, not for their own individual interests, but for those of 
the creditors of Swan & Clifford generally, would seem to re- 
pel any such presumption. Nor can I see any peculiar 
hardship in these proceedings against the majority owners, 
who, while they have the possession of the vessel, hold in 
their own hands the means of securing themselves against any 
ultimate loss, arising from their being called upon to give the 
security required, to allow the vessel to proceed at once on 
her voyage. 

The motion to dismiss the libel is overruled. | 

Mr. Montgomery, proctor for libellants. 

Mr. Harris and Mr. Campbell, proctors for the defendants. 
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AT CHAMBERS. 


TRE MINISTER OF THE INTERIOR vs. HENRY PRENDERGAST, et als. 


The Hawaiian Steam Navigation Company was not a corporation, but a 
company enjoying curtain privileges by grant from the Government. 

The Chief Justice decl. ned to entertain, at Chambers an application to 
annul the grant of privileges made to the Hawaiian Steam Naviga- 
tion Company, on the ground that, by the terms of the grant, the 
Supreme Court in its collective capacity, alone had jurisdiction in the 
matter. 

Decision of Carer Justice LER, October 10th, 1856. 

Counsel appear on behalf of Captain Prendergast, and 
object to the entering of default in this matter, on the ground 
of a want of due service of process. They allege, first, that 
he was not served with a copy of the petition, but only with 
a Summons; secondly, that the Hawaiian Steam Navigation 
Company is legally, and to all intents and purposes, a corpo- 
ration, and that service, of process upon the individual mem- 
bers of said company is not sufficient, but such service should 
be made upon the Pres dent or agent thereof. 

The first objection, as to the want of due service upon 
Captain Prendergast, seems to have been made under a mis- 
take of the counsel, for ib appears that he was served with a 
copy of the petition as wall as with a summons, on the 14th 
of May, and failed to appear at the hearing in June, or to 
intimate the least desire to make any defense, but on the 
contrary, was understood £8 having no defense to make. How 
Captain Prendergast, after having filed no answer and failing 
to appear at the hearing in June, or at the further hearing 
on the 29th of September, can now ask to be heard, is more 
than we can understand. I ought to notice, perhaps, the 
objection that has been made on the part of the complainant, 
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that the counsel show no power to appear on behalf of Cap- 
tain Prendergast, and that they ought not to be allowed to 
appear until they do show such power. I should say that 
the objection is well taken; for it has been the invariable 
ruling of this Court, that when the opposing counsel demands 
the authority to appear, it must be shown. But we have not 
thought proper to hold the counsel to the strict line of the 
law, because it was so clear on other grounds, that Cap- 
tain Prendergast had no right, in law or equity, to come in 
at this late day to interpose any defense. 

The second objection is, that this company is a legal 
corporation, and that therefore service on its individual 
members is not good service. If it were true that the 
Hawaiian Steam Navigation Company is a legal corporation, 
then, certainly, the service of process upon Prendergast, 
Jones and Fallon, individual members of said company, would 
not be sufficient notice to hold such corporation to appear 
and answer the complaint in this suit. But, in my opinion, 
it is not a legal corporation, but a mere partnership or joint 
stock company, possessing some of the powers of a corpo- 
ration. Garret W. Ryckman, Emory T. Pease, William A. 
Lighthall, Perry G. Childs, Richard H. Bowlin, and others, 
voluntarily associated themselves together, under the name 
and style of the Hawaiian Steam Navigation Company, upon 
what terms and conditions I do not know, and the Hawaiian 
Government conferred upon them certain privileges; but to 
say that they were ever duly incorporated, or authorized to 
sue and be sued in a corporate capacity, or released from in- 
dividual responsibility for the debts of the company, or in 
any other way ever recognized as any thing more than an 
unincorporated joint stock company, is more than appears by 
the contract, or the act of Legislature confirming said con- 
tract, and I have no right to infer it. The company is, in 


279 


279 


280 


502 HAWAIIAN REPORTS, 1856. 


The Minister of the Interior v. Prendergast, et als. 


my opinion, a mere voluntary association of individuals, who 
have entered into a contract with the Hawaiian Government, 
and in suing for the non-fulfillment thereof our statute 
provides that it shall not be necessary to serve all the parties 
sued with process, but that service upon one shall authorize 
the rendition of judgment against all. (2d vol. Stat. Laws, 
p. 59, Sec. 24.) Again, even granting that this company were 
a corporation, the notice and citation published in the 
“Polynesian,” would, in my opinion, be sufficient to bind 
such corporation. If not, how else could we reach a cor- 
poration whose officers and principal members reside in a 
foreign state, as in this case. It would seem a strange 
doctrine to hold that the president of a corporation should be 
served with process, even although he resides in a foreign 
country, and yet that a citation through the public news- 
papers of the country is not sufficient. Such a rule would 
defeat the ends of justice. 

If this were a corporation, I should say it would have been 
proper to have served Captain Spencer, whom the counsel 
contend is the legal and acting agent of the company, with a 
copy of the process; but, having held that it is not a corpora- 
tion, I do not think such service was necessary. 

But, there is a point in this case, which has been entirely 
overlooked by the counsel on both sides, and which, I think, 
conclusively settles the matter against the application. It is 
the question of jurisdiction. The 13th Article of the con- 
tract between the Government and the company reads as 
follows : 

“ ARTICLE 18. It is hereby expressly understood and de- 
clared, that the Supreme Judicial Court of this Kingdom 
shall have full power to examine and adjudicate on the fulfill- 
ment of the terms and conditions and obligations of this grant 
by said company, and on having due notice of time and place 
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fixed by said Supreme Judicial Court, for said examination, 
and on proof satisfactory to said Court that the terms, con- 
ditions and obligations have not been complied with, said 
Court shall have the power at their discretion to abridge or 
modify the privileges of this grant, or declare the same 
forfeit.” 

By this article the Supreme Judicial Court have the power 
to examine and adjudicate on the fulfillment of the terms, 
conditions and obligations of the contract by the said com- 
pany, and to modify the privileges of the said grant, or to 
declare the same forfeit, and in my opinion, the Chief Justice 
of said Court sitting alone at chambers, has no power to ad- 


judicate in the matter. The power is conferred upon him . 


and his associates in their collective capacity, constituting 
the Supreme Judicial Court, but not upon him alone. The 
Chief Justice may have the power in general cases of hearing 
and determining such matters at chambers, but, in this case, 
there is a special contract between the parties which fixes 
the tribunal to settle their difference. 

The bill is dismissed. 


OCTOBER TERM, 1866. 


KELUPELAPELA vs. PaMANo, et al. 


The due admission of a will to probate, by a Court of competent juris- 
diction, the judgment being unrevoked, is conclusive as to the validity 
of the will, and binding upon all persons. 

Trover by the heir against the relations of the widow, who died before 
her dower waa set off, for carrying off and converting to their own 
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use personal property belonging to the husband’s estate. Held: that 
defendants were liable. 


Jupan Rosrrrson delivered the decision of the Court as 
follows: 

This is an action of trover brought by the plaintiff as heir 
and devisee of Kaapuiki, of Ewa, deceased, to recover the 
value of certain property devised to plaintiff by his father, 
and which he alleges to have been unlawfully taken posses- 
sion of by the defendants, and converted to their own use. 
The amount of damages claimed by the defendant is $370. 
The parties by mutual consent waived a trial by jury, and 
submitted the case to the decision of the Court. 

After due consideration of the evidence in the case, we 
are of opinion that the plaintiff is entitled to recover, upon 
the following grounds: 

1. Under the will. It appears by the copy of the pro- 
bate, under the seal of this Court, put in as evidence by the 
plaintiff, that the will of Kaapuiki, his father, dated the 
18th of October, 1853, was duly proved before Jupes Rosrrt- 
80N, sitting as a Court of Probate, on the 19th of March, 
1856. At the trial the defendants contended that the pro- 
bate of the will is only to be regarded as prima facie and not 
conclusive evidence of its validity, and claimed the right to 
adduce testimony to impeach it. The Court reserved its de- 
cision upon the question thus raised, and permitted the de- 
fendants to introduce what testimony they could, with a 
view to invalidate the will. But it is necessary now that we 
should consider and decide what is the effect of the due ad- 
mission of the will to probate. Is it conclusive, or is it not? 

In England, the Ecclesiastical Courts are alone empowered 
to take the probate of wills of personalty, and when such 
wills have been declared duly proven in those Courts, as a 
legal consequence arising from their exclusive jurisdiction, 
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their sentences are regarded as conclusive evidence of the 
right directly determined thereby. Hence, a probate, unre- 
voked, is conclusive as to the appointment of executor, and 
the validity and contents of the will, so far as it extends to 
personal property; and it cannot be impeached by evidence, 
even of fraud. And it has been decided in a modern case, 
that payment of money to an executor, who has obtained 
probate of a forged will, is a discharge to a debtor of the 
deceased, notwithstanding the probate be afterwards de- 
clared null in the Ecclesiastical Court, and administration 
granted to the intestate’s next of kin. But, by the common 
law, the Ecclesiastical Courts have no jurisdiction of matters 
concerning the realty; and therefore the probate, so far as 
the realty is concerned, gives no validity to the will. (Green- 
leaf on Evidence, vol. 1, sec. 518; Jarman on Wills, vel. 1, 
p. 21, note 4). In many, if not all, of the United States, 
Courts are constituted by statute, under the title of Courts 
of Probate, Orphan’s Courts, or other names, with general 
power to take the probate of wills, without any distinction 
being made between wills of personalty, and wills of real 
estate; and where such power is confered in general terms, 
it is understood to give to those Courts complete jurisdiction 
over the probate of wills as well of real as of personal es- 
tate, and therefore to render their decrees conclusive upon 
all persons, and not re-examinable in any other Court. 
(Greenleaf on Evidence, vol. 11, sec. 672, and cases there re- 
ferred to). In this kingdom, as in those of the United States 
spoken of above, the Courts of Probate established by stat- 
ute possess exclusive jurisdiction in the matter of probate of 
wills, and that too without any distinction being expressed 
as to whether they are wills of real estate, or wills of per- 
sonalty. It would seem to follow therefore that the probate 
of a will, duly obtained, and being unrevoked, ought to be 


281 


282 


506 HAWAIIAN REPORTS, 1856. 


Keliipelapela v. Pamano, et al. 


received as conclusive evidence of the validity and contents 
of the will. The mode of proof of wills in this Kingdom is 
according to what is termed “the more solemn form of 
law,” that is per testes, upon due notice and hearing of all 
parties concerned. And a judgment of one of our Probate 
Courts upon the validity of a will, being the judgment of a 
competent Court of exclusive jurisdiction directly upon the 
subject matter in controversy, and the same being in the 
nature of a proceeding in rem, in which all persons may ap- 


` pear and be heard upon the question, we think it ought to be 


regarded as binding upon all parties, and entirély conclusive. 

If the probate has not been duly obtained, the proper 
remedy is by appeal to the Supreme Court or by application 
to the Judge of Probate, for a new heuring and revocation of 
the probate; but the validity of a will cannot be questioned 
in another Court in the indirect manner contended for in 
this case. 

2nd. The plaintiff would be entitled to recover even had 
there been no will. For, although some evidence has been 
adduced tending to cast a shade of doubt upon his being, as 
he claims, the son of Kaapuiki, by his first wife, yet we 
think the weight of evidence on this point is largely in his 
favor, and must be regarded as satisfactory in the absence of 
any positive evidence to the contrary. But it is contended 
by the defendants that Lihea, the last wife of Kaapuiki, sur- 
vived him several weeks; that in that case she was entitled 
to one-third of his personal property, as dower, after pay- 
ment of his debts; and that the defendants, who are near 
relatives of Lihea, took only what she would have been en- 
titled to. It does not appear whether Kaapuiki left any 
debts unpaid or not, or if he did, whether they have been 
paid; and it is admitted by the defendants that his wife's 
dower, if she did survive him, which is far from being clear 
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in our opinion, was never set off so as to be distinguishable 
from the rest of Kaapuiki’s property, and it is no answer to 
this action for the defendants to say, that in carrying off and 
wrongfully converting the property, to the possession of 
which the plaintiff was clearly entitled, they only took that 
which would have been set off as Lihea’s dower. It is ques- 
tionable, too, if Lihea was entitled to any right of dower in 
the property in controversy, for it appears by the evidence 
that it does not include any part of what appears to have 
been regarded by Kaapuiki as his wife's separate property, 
derived from her former husband, none of which is included 
in Kaapuiki's will. 

Some other points were raised by defendants’ counsel at 
the hearing, but we think it unnecessary to advert to them, 
and it only remains for us to say what amount of damages 
the plaintiff is entitled to recover. The evidence is conflict- 
ing as to the actual value of the property converted, as it is 
upon other points; and perhaps we can only approximate to 
the proper value after balancing the testimony on both sides. 
We are of opinion that the plaintiff ought to recover as 
damages the sum of $146. 

Let judgment be entered in favor of plaintiff accordingly, 
with costs. 

Mr. Honolulu for plaintiff. 

Mr. Davis for defendants. 
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OCTOBER TERM, 1856. 


T. C. B. RookE vs. ©. H. NICHOLSON. 


The Court held that the Act of May 2d, 1856, confiding the settlement of 
disputes respecting private ways to local Boards of Commissioners, is 
not in conflict with the 6th Article of the Constitution, which secures 
the right of trial by jury in all cases in which it has been heretofore 
used in this Kingdom.“ 

The continuous and unmolested use of a way since the year 1841, was 
held sufficient to create a right of way by prescription. 


The decision of the Court was delivered by Jupaz RoBERT- 
BON. 

This case comes before us on appeal from a decision of the 
Commissioners of Private Ways for this district, rendered 
by them against the defendant, on the 3d day of September 
last. 

It is contended by counsel for the appellant that the facts 
involved in this controversy ought to be submitted to a jury, 
and that the Court cannot adjudicate upon the case in Banco, 
as provided by the Act of May 2d, 1856. The learned 
counsel argues too, that the main provision of that Act, 
which declares that all controversies respecting private rights 
of way, shall be heard and determined by three commissioners, 
to be appointed for each election district, is unconstitutional, 
being in conflict with the 6th Article of the Constitution, 
which reads as follows: “The right of trial by jury, in all 
cases in which it has been heretofore used in this Kingdom, 
shall remain inviolate forever.” And he claims that under 
Section 4th of the “Law for the regulation of Courts,” passed 
at Lahaina in 1842, being chapter 47 of the old laws, which 
provides for a trial by jury in civil cases, “If the amount of 
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property involved in a dispute exceed a hundred dollars,” 
upon a deposit of one hundred dollars in Court by the com- 
plainant, defendant is entitled to a jury trial, because that 
provision was in force at the time of the adoption of the 
Constitution in 1852. 

So far as the defendant’s claim to have this case submitted 
to a jury, is predicated on the fourth Section of Chapter 47 
of the old laws, it must fall to the ground, because that 
entire chapter was repealed in the year 1847, and all its 
provisions superseded by those of the “Act to organize the 
Judiciary Department.” 

Upon the question raised under the 6th Article of the 
Constitution, we would remark, in the first place, that we are 
clearly of the opinion that the provision therein contained, 
forming as it does a part of the Declaration of Rights, which 
may not inaptly, perhaps, be termed a preface to the Con- 
stitution, is to be understood as primarily and mainly 
applicable to the trial of persons charged with criminal 
offenses. The right of a party charged with an offense, and 
thereby put in peril of being deprived of his life, liberty, or 
property, to be brought face to face with his accusers, and 
to be tried by his peers, was won and secured in that memor- 
able struggle between freedom and arbitrary government, of 
which Magna Charta is the glorious and appropriate monu- 
ment. From thence it has flowed down through successive 
ages, carefully guarded and maintained by the descendants 
of that people which was represented by the Barons at 
Runnymede, as a part of the birthright of every freeman; 
and is now to be found in the bill of rights prefixed to, or 
forming a part of, the several Constitutions of the States of 
the American Union. Such being the source from whence it 
is derived, and such the connection in which it is invariably 
found, we think it must be admitted that it is intended mainly 
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as a safeguard to life, and personal liberty. When viewed 
in that light, its importance as a barrier against oppression, 
and the exercise of arbitrary power, becomes clearly ap- 
parent. But when it is claimed that this provision is in- 
tended to secure the right to a trial by jury, not only in 
criminal cases, but also in all cases originating in the disputes 
and controversies of private individuals, respecting civil 
injuries, and rights of property, there appears to be a strain- 
ing of its original meaning and intent; and its importance as 
a safeguard to personal liberty is no longer perceptible, for 
as is well remarked in an able article in the “Federalist,” 
No. 83, “The excellence of the trial by jury in civil cases 
appears to depend on circumstances foreign to the pre- 
servation of liberty.” It may seem superfluous to remark 
that, in the determination of a vast number of cases, cog- 
nizable in Courts of equity, admiralty, &c., involving private 
rights and controversies respecting property to a very large 
amount, trial by jury is rarely resorted to, and but seldom 
expressly required. This circumstance, we think, furnishes 
strong confirmation of the opinion we have expressed on the 
point under consideration. 

It is contended, and we think justly, by counsel for the 
plaintiff, that the defendant in order to make good his claim 
to a trial by jury, even under his own construction of the 6th 
article of the Constitution, must show that this is a case in 
which a trial by jury would have been had, previous to the 
date of the adoption of that instrument. This is indispensable 
to the maintenance of the defendant’s proposition, but he has 
not shown, and cannot make it appear that such was the 
case, for the fact is well known to be otherwise. The Con- 
stitution granted by the late King, in the year 1840, made no 
specific provision for trial by jury, either in criminal or 
civil cases. The subject was left to be regulated and as- 
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certained by law, and no law was ever passed comprehending 
controversies like the present among cases to be tried by 
jury. Up to the date of the enactment of the organic laws, 
in 1846, questions of private rights of way were generally 
settled by the respective Governors of Islands, always in a 
summary manner, without a formal trial, and constantly 
without the aid of a jury. It was provided by Chapter 8th 
of the old laws, passed at Lahaina, on the 11th of November, 
1840, that in cases where it was found desirable to lay out 
new roads, a committee of three persons should be appointed 
to assess the damages occasioned thereby to private indivi- 
duals, and the decision of such “committee,” appears to have 
been final. 

We would not be understood as wishing to detract, in the 
slightest degree, from the acknowledged excellence and ex- 
pediency of the trial by jury in civil cases generally, for of 
this we are well convinced, but, in our opinion, the regulation 
and limitation of the right may safely be left, to a great ex- 
tent, in every free country, in the hands of the Legislature. 
And such is indeed the practice, as appears by the great 
diversity in the modification and extent of the institution of 
jury trial among the various States whose jurisprudence is 
based upon the common law of England. 

It seems to us that objections of the gravest kind may be 
urged against the propriety of submitting controversies like 
the present, to be adjudicated upon according to the “course 
of the common law.” Many of these controversies must in- 
volve the joinder of several parties complainant or defen- 
dant; the examination of a large number of witnesses; an 
inspection of the locality where the right of way is claimed ; 
and often more than one adjournment of the proceedings, in 
order to the, attainment of justice. In many cases, too, it 
may be just and necessary, to couple a judgment affirming 
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the right of way, with conditions to be moulded and adjusted 
by the peculiar circumstances of each case. It is to be pre- 
sumed that all these considerations were before the minds of 
the members of the Legislative body when they passed an act 
confiding the determination of disputes respecting private 
rights of way to local boards of commissioners, and enacted 
that, In settling such controversies, the commissioners shall 
give such decision as may in each particular case appear to 
them to be just and equitable between the parties inter- 
ested.” It was evidently the intention of the Legislature to 
provide a cheap and expeditious mode of adjusting such dis- 
putes. Such a mode as would best meet the wants of the 
poorer class, who suffer most from the evil sought to be 
remedied, and are at the same time the least able to main- 
tain their rights by litigation. 

But, apart from all grounds of propriety or convenience, 
the question we are now called upon to decide is whether the 
act referred to, in which the Legislature has clearly expressed 
its will upon the subject, is in conflict with the Constitution, 
or not. We are of opinion that it is not. And we think our 
opinion is completely sustained by the judgments, in analog- 
ous cases, of the Courts of other States, having a like consti- 
tutional provision with that relied upon by the defendant in 
this instance. 

In the Constitution of New York it is declared, that trial 
by jury, “in all cases in which it has been heretofore used,” 
shall remain inviolate forever. This, it will be observed, is 
identically the same with the Hawaiian Constitution. In the 
case of Livingston vs. The Mayor of New York, the Court of 
Errors held the following language: The mode of ascertain- 
ing damages by commissioners” (in cases where private prop- 
erty is taken for the construction of public streets) “had 
been extensively practiced in this State previous to the adop- 
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tion of the new constitution. As this was well-known to the 
members of the convention who framed that instrument, and 
to the people who adopted it, when they directed that private 
property should not be taken for public use without just 
compensation, but said nothing as to the manner in which 
such compensation should be ascertained, it is to be pre- 
sumed they intended to leave that subject to the discretion 
of the Legislature, to be regulated in such manner as might 
be prescribed by law.” 

“The provision of the constitution relative to the trial by 
jury relates to the trial of issues of fact, in civil and criminal 
proceedings in Courts of Justice, and has no relation to cases 
of this kind. Although damages have frequently been ascer- 
tained by the oath of twelve freeholders, both before and 
since the adoption of the constitution, yet these are not jury 
trials within the spirit or meaning of that provision.” (8 
Wendell’s Rep., p. 102. See also 10 Wendell’s Rep., p. 458, 
in the matter of Smith; and 24 Wendell's Rep., p. 337, Lee 
vs. Tillotson.) In Georgia, where the provision in the con- 
stitution securing trial by jury is the same as in that of New 
York, it has been adjudged that it did not apply to summary 
jurisdictions known and in use before the adoption of the 
constitution. In Mississippi, it was held, in Lewis vs. Gar- 
rett, 5 Howard's Rep., 434, that a statute authorizing sum- 
mary proceedings, by motion against a sheriff and his sureties 
for official misconduct, is not a violation of the constitution 
which guarantees the right of trial by jury. (1 Kent’s Com., 
pp. 612, 613, Note c.) In the case of Mountford vs. Hall, in 
the Supreme Court of Massachusetts, the plaintiff being 
clerk of a militia company, sued the defendant for the statute 
penalty for neglect to appear at muster, and obtained a judg- 
ment before a justice. Defendant claimed the right to ap- 
peal and have a trial by a jury before the Court of Common 
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Pleas, and the case finally went up on error to the Supreme 
Court. It was said by Justice Sedgwick, in giving judgment, 
that defendant was not entitled to a jury trial under the pro- 
visions of the Constitution of Massachusetts, that, “in all 
controversies concerning property, and in all suits between 
two or more persons, except in cases in which it has hereto- 
fore been otherwise used and practiced, the parties have a 
right to trial by jury,” on the ground that, before the adop- 
tion of the constitution, there was no law allowing to a party 
charged with neglect of militia duty a trial by jury. (1 Mas- 
sachusetts Rep., p. 456.) In the case of Shirley vs. Lunen- 
burg, in the same Court, which was a case of removal of 
paupers from one town to another, one of the errors assigned 
in the cause was grounded upon the constitutional provision 
quoted above. In that case the Court held that, “this cause 
comes within the exception to that general provision of 
causes which were used and practiced otherwise before the 
adoption of the Constitution. For, from the settlement of 
the country, all questions relative to the settlement or re- 
moval of paupers were heard and determined by the Courts 
of General Sessions of the Peace, without the intervention of 
a jury.“ (1 Mass. Rep., 379.) 

Although the comparative pecuniary magnitude of the in- 
terests involved in any judicial proceeding ought not to pos- 
sess any weight in guiding us to a decision upon the legal 
rights of a party, yet, we may be allowed to contrast the in- 
terests confided to the adjudication of the commissioners of 
private ways, in ordinary cases, with the large interests 
sometimes submitted to the award of referees appointed by 
the Court, in cases involving long or complicated accounts or 
transactions between the parties litigant; or with the impor- 
tant results that may sometimes depend upon the decisions of 
commissioners in bankruptcy. The late board of commis- 
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sioners to quiet land titles was endowed by statute with many 
of the powers of a Court of Record, and adjudicated upon 
titles to landed property to an immense amount; deciding 
incidentally, rights of way, water privileges, and rights of 
piscary, without the aid of a jury; but no one ever intimated 
the opinion that the establishment and operation of that 
board was in conflict with the wholesome principles laid 
down in the Constitution of 1840. 

If we are right in our position that the act providing for 
the commissioners of private ways is not in conflict with the 
constitution, and that the Legislature had a perfect right to 
enact that all such controversies as this should be submitted 
to the determination of such commissioners, a fortiori it had 
the power to prescribe that, upon an appeal to this Court 
from a decision of the commissioners, the cause should be 
heard and determined by the Court in banco. The regulation 
of the right of appeal is entirely within legislative discretion 
in all cases, for the constitution is altogether silent upon the 
subject of appeals from any inferior Court to the Supreme 
Court. 

Having disposed of these preliminary questions, let us 
now consider the merits of the cause. 

It appears by the evidence that, from time immemorial, 
there has been a path through Laimi, the land now owned 
by defendant, on to Waolani, the land of the plaintiff, and ex- 
tending beyond it, over the mountains, towards the district 
of Koolaupoko. This path was anciently used as a public 
way by persons traveling from Koolau to this side of the isl- 
and; and it is not denied that the plaintiff has, by prescrip- 
tion, a right to a bridle-path over the same tract. 

In the year 1839 the plaintiff obtained a lease of Waolani, 
executed by the late King and the Premier Kekauluohi, 
which lease contains a clause intended to secure the right of 
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way now claimed; and in 1841 the plaintiff worked and 
widened the original path into a road, three fathoms wide; 
built two bridges along the route, and rendered it fit to be 
traveled with carts, and other vehicles. It is testified by the 
witness Gandall, that he was employed by Dr. Rooke to do 
some carting in 1841 or 1842, and that he drove his teams to 
and from Wadlani over the road in question; and that during 
his residence near the Nuuanu end of the road, it was fre- 
quently traversed by carts, and by visitors to Waolani in car- 
riages, between 1841 and 1851. Governor Kekuanaoa testifies 
that in 1843, the King, chiefs, and others, attended several 
feasts given by Dr. Rooke at Waolani, and they went there by 
this same road, some in carriages and others on horseback. 
It is evident beyond a doubt that Rooke used and enjoyed 
the road, as a carriage road, without molestation, from the 
time it was widened until recently, when it was closed by 
Nicholson. It further appears in evidence that, in 1849, Dr. 
Rooke accepted a Royal Patent, in fee simple, of Waolani, in 
consideration of medical services rendered to the King and 
Government. 

It is contended by the defendant’ that in July, 1839, the 
date of the lease of Waolani to Rooke, the King could not 
lawfully grant a right of way over Laimi without the consent 
of the Konohiki. This objection would seem to be conclu- 
sively answered by the facts in the case, which show that the 
then Konohiki of Laimi made no objection whatever to 
Rooke’s making the road three fathoms wide, and using it as 
a cart-road, year after year, up to the time of that Konchiki's 
death; and his son, Asa Kaeo, who succeeded him, testifie; 
that when he became Konohiki, the road was traveled by 
everybody who wished to go that way, on horseback or in 
carriage ; that when the land was granted to him in fee sim- 
ple by the King, in 1848, he understood that he received it 
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subject to the right of way, as before; and that when he sold 
it to Nicholson, he sold it subject to the same right. We re- 
gard this as a strong point in favor of the plaintiff, although 
not raised by him, for this fact alone, that the Konohiki of 
Laimi did consent to the grant of the right of way over his 
land, in favor of the holder of Waolani, and acquiesced in its 
use for so long a period, would probably be sufficient, by the 
common law and usage of this Kingdom, to set the matter 
at rest forever in favor of the plaintiff, and the succeeding 
owners of Waolani. Had the King and Premier granted 
away the whole of Laimi to Dr. Rooke, by writing under seal, 
on the 30th of July, 1839, with the consent and subsequent 
continued acquiesence of the Konohiki, we are inclined to 
think that Rooke’s title to the land must have been regarded 
as unquestionable by the Land Commission. 

But let us pass on to the main point raised by the de- 
fendant, namely, that although the plaintiff is entitled to a 
bridle path, yet he has not made out his right to a cart road, 
either by grant or by prescription, for the way granted by the 
lease was only such as existed then and previously; and he 
has not used it as a cart road for twenty years, which, it is 
argued, is indispensable to the creation of a prescriptive 
right. To this it is replied by the plaintiff, that the words 
of the grant, which are rather indefinite, may reasonably be 
construed td import whatever way might be necessary to 
enable the plaintiff to use and enjoy his land to the best ad- 
vantage; and that to require twenty years continuous use, to 
create a prescriptive right of way in this country, would be 
unreasonable, because that length of time has not yet elapsed 
since landed property was divided, and the titles to it clearly 
defined. 

We think there is great force in the last argument of plain- 
tiff. To go back twenty years would indeed carry us into 
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the region of chaos, so far as this subject is concerned. 
And we do not think it is necessary to go back thus far to 
found a right of way by prescription in this Kingdom. It is 
true that so long a period would be required for that pur- 
pose by the common law of England, but the rule has never 
been adopted in this country, either by custom or by legis- 
lative enactment, and we do not feel bound by it. We believe 
that the adoption of that rule by us, at the present time, 
would be both unwise and unjust. An uninterrupted use of 
a way from the time of the organization of the Government, 
in the year 1846, ought, in our opinion, to be regarded as a 
good. foundation for a right by prescription. In this, as in 
several other respects, the present circumstances of the 
Hawaiian nation are anomalous, and we feel that the intention 
of the Legislature, in its recent enactment, will be best 
effectuated by laying the foundation of this new branch of 
our jurisprudence upon plain principles of equity and justice 
between man and man, rather than upon the stern rules of 
law established in older countries, many of which rules are 
wholly unsuitable to the present condition of our people. 

We deem it unnecessary to advert to the other points 
raised by defendant; and the strong claim by the plaintiff 
for the right of way of necessity, as we are satisfied that he 
has fairly made out his right to a cart road, upon the grounds 
already stated and discussed. 

Our judgntent is, that plaintiff have the right to a road, in 
the place claimed by him, three fathoms wide, through the 
land of Laimi, on condition that he maintains a good and 
substantial gate, at either end of the same, where it enters 
and leaves said land. 

Let decree be entered accordingly. Costs to be equally 
divided between the parties. 
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Wu. FELL et al. vs. WX. C. Parke. 


A motion for a nów trial may be made at any time within ten days after 
judgment has been entered up. 

A party may, pending a first motion for a new trial, make a second mo- 
tion, based upon new and distinct grounds, not known to him at the 
filing of the first motion. 

Per Curiam: 

This is a motion for a new trial, on the ground of newly 
discovered evidence. 

The first objection made to the motion is, that it is too 
late. Our statute provides that a motion for a new trial 
may be made at any time within ten days after the rendition 
of judgment and a fortiori, it may be made at any time be- 
fore rendition of judgment. In this case no judgment has 
been moved or entered, and therefore the motion is in sea- 
son. (Vol. 2, Statute Laws, p. 49, Sec. 24). 

But it is said the defendant has already made one motion 
for a new trial, and that he cannot during the pendency of 
that motion make another. We think otherwise. Suppose 
a party moves for a new trial on exceptions taken to the 
ruling of the Court, and immediately after, he discovers new 
evidence of vital importance to his case, of which he knew 
nothing before, will it be said he should be cut off from mov- 
ing a new trial on the ground of this newly discovered evi- 
dence, because he has already one motion pending on other 
grounds? The adverse parties refuse to let him in on his 
original motion, because, say they, he has therein stated his 
grounds and cannot enlarge them, and now to refuse him 
the privilege of a hearing on a new motion, it strikes us 
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would be to shut the doors of justice against him without 
reason. In our opinion, if he makes his motion before judg- 
ment is entered, and it is based upon new and distinct 
grounds, not known to him at the time of his original motion, 
he should be heard therein. Or the Court, in order to pre- 
vent a multiplicity of motions in the same case, may order 
such new grounds to be added to those of the original mo- 
tion, and have the whole matter argued and determined to- 
gether. 

It is further contended that however important the evi- 
dence of Gilbert might be, still it could not be used if he 
were here, for he would be an incompetent witness on the 
ground of interest. It is said that if a new trial should be 
granted, and the verdict should be for the defendant, Gilbert 
would escape his liability to Capt. Spencer, for the supplies 
furnished the “Walter Claxton,” amounting in round num- 
bers to $6,000; and that therefore he has an interest in de- 
fendant’s success. To this it is replied, that if the defen- 
dant succeeds Gilbert thereby incurs a liability to Fell and 
others for $16,000, and thus his interest in favor of the de- 
fendant is more than counterbalanced. In other words, that 
Gilbert's interest preponderates in favor of the plaintiffs, to 
the amount of $10,000. We do not see how the plaintiffs 
can avoid the effect of this answer. Professor Greenleaf 
says: Where the witness, though interested in the event 
of the cause, is so situated that the event is to him a matter 
of indifference, he is still a competent witness. This arises 
where he is equally interested on both sides of the cause, so that 
his interest on one side is counterbalanced by his interest on 
the other.” (1 Greenleaf on Evi., Sec. 420). The objections 
to the admission of Gilbert’s evidence, it seems to us, have 
no greater, if as much validity, as the same objections would 
have had if made to the evidence of Bailey, the other part- 
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ner. For if the sale of the Nile was a bona fide transaction, 
as the plaintiffs allege, it was clearly the interest of Bailey 
to sustain the same, for thereby he would entitle himself to 
keep and use the $16,000, which he says he received, and if 
it was mala fide, as the defendant contends, it was equally for 
the interest of Bailey to make the Court and jury believe 
that the sale was made in good faith, for in that event 
he would not only recover the value of the “Nile,” but at 
the same time defeat Spencer’s claim. 

Another point raised by the plaintiffs is, that the defen- 
dant has been guilty of laches in not obtaining the evidence of 
Gilbert before, and therefore his motion should be denied. 
We do not think this objection entitled to much weight, be- 
cause it is clear that the defendant did not know of the evi- 
dence of Gilbert, a stranger to him, residing in a foreign 
country, and he had no reason to suppose that Gilbert's 
evidence would be any more favorable to his cause than that 
of the other member of the firm of Bailey and Gilbert. 

Indeed, he was the last person to whom the defendant 
would think of applying for evidence in his behalf. We do 
not think that neglect can fairly be imputed to the defendant 
for not previously taken steps to procure the testimony of 
Gilbert. 

There are certain minor points raised by the plaintiffs to 
which we deem it unnecessary to advert, because they do not 
appear to us of sufficient weight to require particular notice. 

Motion granted. 
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OCTOBER TERM, 1856. 


Asner B. Bares, SPECIAL Law ADVISER OF THE Crown, vs. H. 
PRENDERGAST, et als., CONSTITUTING THE HAWAIIAN STEAM 
NAVIGATION COMPANY. 


The Court decreed a forfeiture of the exclusive privileges granted by 
the Government to the Hawaiian Steam Navigation Co., on the ground 
that the latter had failed to furnish the requisite steam facilities for 
the inter-island trade, according to their contract. 


Per Oura: 

This is a petition for a decree of the forfeiture of the rights 
and privileges, granted by the Hawaiian Government to Garet 
W. Ryckman and others, associated under the name and style 
of the Hawaiian Steam Navigation Company. On the 27th 
of December, 1853, the Hawaiian Government entered into a 
contract with Garet W. Ryckman and others, whereby it 
granted them the exclusive privilege of steam navigation be- 
tween the several ports and islands of the Kingdom for the 
term of ten years; and the same exclusive privilege for the 
tugging and towing of vessels by steam in and out of the 
harbor of Honolulu, together with certain other rights and 
privileges in said contract mentioned; on condition that the 
said Ryckman and others, forming the Hawaiian Steam Navi- 
gation Company should “have employed in said inter-island 
navigation, a new and substantial steamer, of not less than 
350 tons burthen, within twelve months from this date, in 
addition to the steamer ‘Akamai,’ now employed; and which 
the said Company shall keep employed for said purposes 
contemplated in this grant, or one equally commodious and 


* 


safe; and also on the further condition that said Company 
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should “furnish all the steam facilities which the business of 
the Hawaiian Islands requires, not only for the inter-island 
communication, but for the tugging and towing in and out of 
the harbor of Honolulu.” This contract was in part modi- 
fied by a resolution of the Legislature, on the 10th August, 
1854, by which the time for employing a new and substantial 
steamer, of not less than 360 tons burthen, in addition to 


the Akamai, was extended to the 19th of December, 1855. 


The first inquiry in this matter is, has the contract been 
complied with on the part of the Hawaiian Steam Navigation 
Company? On behalf of the Crown it is alleged that it has 
not been. This is, in effect, admitted by the defendants, who 
say that there has not been a complete and literal fulfillment 
of the contract, but that there has been a partial fulfillment, 
which partial fulfillment has been quietly acquiesced in, and 
impliedly accepted, by the Hawaiian Government as a com- 
plete fulfillment. 

The main facts of the case are in substance as follows: 
On the 16th of October, 1854, the Company’s steamer “Sea 
Bird,” a good and substantial vessel of 440 tons, arrived at 
Honolulu and was employed in the inter-island navigation. 
But after making four or five trips to the windward islands, 
she is withdrawn, on the ground of her being too expensive, 
and after lying a few months in the harbor of Honolulu, was 
finally, on the 16th of April, 1855, sent back to California, 
where it is admitted she is now engaged in the coasting 
trade. 

On the 23d of October, 1854, the Company’s steamer 
„West Point,” of 239 tons, arrived, and engaged in the busi- 
ness of the inter-island navigation; but owing to the weak- 
ness of her hull and the defective state of her boiler, she was 
not kept running more than half of the time, between her 
arrival and the date at which she was laid up to await the 
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arrival of her new boiler. Mr. Johnson, who helped to repair 
her in San Francisco in 1850 or 1851, testifies that she was 
not considered a substantial vessel; that in his opinion she 
was then four or five years old; and that it was matter of 
general wonder how she ever doubled Cape Horn. He sub- 
sequently caulked her, soon after her arrival at Honolulu, 
and although the work was well done, he observed after a 
single trip she had the oakum hanging out of her seams, 
showing that she would not stand caulking. This was owing 
to the great working of the vessel from the weakness of her 
hull. Afterwards, in 1855, he was called upon to examine 
the West Point, and states that he then found her very 
deficient in strength; the butts of the ceiling inside were two 
inches apart, when they ought to have been close together, 
and her main beams had been improperly braced with 
straight braces, which were fastened with cut nails or other 
insufficient fastenings. He condemned the whole affair, and 
did not consider the “West Point” a seaworthy vessel. Mr. 
Dougherty, a witness for the defendants, testifies that in 
August, 1855, he repaired her, and found that she was weak 
throughout, never having been braced. She was particularly 
weak at one place forward where new gangways had been cut, 
on account of an alteration made in her cabin. Said he never 
saw a vessel like the West Point” come out of a ship-yard 
for an ocean steamer—she was not stiff enough without 
braces. Mr. Harris, who made several passages in her, 
states that she was not a safe vessel to make a passage to 
the windward. He says in his opinion she was uhsafe for 
man or beast, and ought to have been condemned; that 
during one trip he made in her to Maui, she worked up and 
down several inches, and that she was nearly twenty-four 
hours in making the passage to Lahaina, a distance of only 
about 80 miles. Mr. Spalding, who made several passages 


HAWAIIAN REPORTS, 1856. 525 


Bates v. Prendergast. 


in her, says, that in returning from Kauai, on one occasion, 
they found the flues of her boiler very defective, and on 
reaching mid-channel she gave out, and they put back for 
Kauai. He did not consider her at that time safe to cross a 
mill-pond. After repairing two planks, the butts of which 
had sprung, on either side of the vessel; landing the bulk of 
her freight, and leaving some of her passengers who were 
afraid to risk their lives in the boat, they started again for 
Honolulu, but found the boiler would not make steam 
enough to carry her through, and the second time put back 
for Kauai; on the third trial, they took with them a whale 
boat furnished with water and provisions, to be used in case 
of necessity, and succeeded in reaching Honolulu; the boat 
however worked up and down six or eight inches. Mr. 
Weston, who examined the boiler of the “West Point” soon 
after she arrived from California, testifies that it was neither 
new nor substantial, but on the contrary, rusty and defective. 
He thinks the boat must have been entirely unseaworthy 
previous to her repairs in August, 1855, on account of the 
leaky and defective state of her boiler. He furthermore 
states that from the time of her coming here until her loss, 
he thinks she was laid up full half the time, on account of 
her bad boiler and frequent need of repairs. 

On the part of the defense, no witness has been produced 
who considered the “West Point a staunch, substantial, or 
seaworthy vessel, until after her repairs in August, 1855, and 
it is not claimed by defendant’s counsel that she was so. 
Whether she was seaworthy or not, after those repairs, will 
be apparent from the fact that she made but two or three 
trips afterwards, before being finally laid up to await the ar- 
rival of her new boiler. The first trip subsequent to her 
being repaired, she was twenty-four hours in reaching Laha- 
ina, going around Lanai because she did not dare to venture 
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through the channel, and, in the opinion of Mr. Harris, was 
unsafe for man or beast. 

Can it be contended under this evidence that the West 
Point” was such a boat as to fulfill the terms of the contract? 
Was she a new and substantial steamer, safe, seaworthy, and 
suitable for our inter-island navigation? We think not; but, 
on the contrary, that she was old, unsubstantial, unsafe, and 
unseaworthy, and did not farnish the “steam facilities which 
the business of the Hawaiian Islands requires.” Moreover, 
she did not meet the requirements of the contract in her ton- 
nage, being a vessel of only 239 tons, while the 6th article of 
the contract calls for “a new and substantial steamer, of not 
less than 350 tons burthen.” 

In our opinion, the only safe and suitable vessel ever fur- 
nished by the Company for the inter-island trade was the 
steamer “Sea Bird,” and her withdrawal by them without 
having supplied her place by another vessel equally suitable, 
was an abandonment, and worked a forfeiture of their rights 
and privileges under the contract. That she was found too 
expensive for the business, affords no justification for her 
withdrawal. 

Since the loss of the West Point,” at Koloa, on the 5th 
of January last, the Company have had no vessel whatever 
employed in the inter-island trade, and they give as an ex- 
cuse that no suitable vessel can be procured this side of 
Europe, or the Atlantic States, and that engines, for a new 
vessel to be built in California, have been ordered by them in 
New York. But it is admitted that the “Sea Bird” is still 
running on the coast of California; then why was she not re- 
turned here to take the place of the “West Point?” Had 
she been so returned, she would have had the entire business 
to herself, and might under those circumstances have been 
profitable. But, as we have said before, the question of her 
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being profitable or not does not affect the merits of the mat- 
ter under consideration. The Company had made and un- 
dertaken to fulfill a contract, and if they found it unprofita- 
ble, and on that account wished to be released from their 
liability to fulfill it, they ought to have applied to the other 
party for such release. Again, there is much force in the 
argument of the counsel for complainant, that the Company 
ought to have kept an extra steamer on hand to provide for 
accidents and emergencies, for they were bound not only to 
furnish, but to keep employed, such suitable steamers as the 
business of the islands might require. It is well settled, that 
when a party promises to do a thing which becomes impossi- 
ble by contingencies which should have been foreseen and 
provided against, that such impossibility is no defense to an 
action for a breach of the contract. 


But it is said by the learned counsel for the defendants, 


that the Government has permitted the Company to go on, 
from time to time, in the partial fulfillment of their contract, 
without remonstrance or complaint; that, if the Company 
have not performed their part of the contract, such non-per- 
formance has been known to the King, the Minister of the 
Interior and the Legislature, who have found no fault, nor 
given any notice to the Company of an intention to rescind 
the contract, and that it is unconscionable and unjust, at this 
late day, after seeing and acquiescing in the partial perform- 
ance of the contract, to ask for its rescission on the ground 
of non-performance. This partial performance, says the 
learned counsel, ought to be considered equivalent to a full 
and complete performance, and the Company permitted to 
retain all the exclusive rights and privileges granted to them 
by the Government. 

This ground of defense is as novel as it is unsound. It is 
true that the Government has forborne to complain, though 
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in justice they might often have done so. It is true the Gov- 
ernment has exercised great forbearance in permitting this 
Company, from time to time, to run unsafe, unsuitable and 
unseaworthy boats. It is true it has shown great indulgence 
to them in not complaining until this late day, though for a 
large portion of the time they have entirely failed to keep up 
the inter-island communication. But can this great forbear- 
ance and indulgence on the part of the Government, be fairly 
set up as an act or omission which releases the Company from 
their obligation to perform their part of the contract? We 
think not; and in our opinion, such a defense is just as un- 
reasonable as would be that of the maker of a promissory 
note, who should urge as a defense against an action brought 
to enforce the payment of the note, that the payee had per- 
mitted the note to mature—received interest and small pay- 
ments on the same, and granted him indulgence upon indul- 
gence until it was unconscionable and unjust to sue him for 
the balance. l 

This brings us to the question whether the Company have 
furnished all the “steam facilities which the business of the 
Hawaiian Islands requires,” “for the tugging and towing” of 
vessels, “in and out of the harbor of Honolulu.” 

It appears by the evidence that, until within the present 
year, the Company has had no regular tug-boat employed in 
the tugging service of Honolulu; and that at times all of 
their steamers have been absent, so that if a vessel had re- 
quired a steam-tug, it could not have procured one. But to 
this it is answered that the pilots of Honolulu would not 
take a steam-tug, and that therefore it was useless to keep 
one ready for the service. This answer is not a good one, 
for by the express terms of the contract, the Government 
conferred all the privileges of a pilot upon any steam-tug 
the Company might see fit to employ, and they were wholly 
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independent of the other pilots of Honolulu. If the Com- 
pany have failed to man and equip their vessel in a manner 
to enable them to discharge the obligations and duties of a 
pilot, it is their own fault. 

It is further contended on the part of the Crown, that the 
„Akamai, the vessel which the Company have recently em- 
ployed in the business of tugging, is not equal to the work; 
that she has endangered the safety of several vessels through 
her want of power; and that she does not furnish all the 
steam facilities which the business of the Islands require, 
for tugging at Honolulu. On this point there is much con- 
flicting testimony, and if the decision of the case turned 
wholly upon this question, the evidence is not so full and 
clear as to the Akamai’s” want of ability as a tug-boat, that 
we should feel prepared, upon that ground alone, to declare 
the rights and privileges of the Company forfeit. 

There was an objection raised in the summing up of the 
case, as to Mr. Bates’ authority to institute this proceeding, 
and though it was then too late to raise such a question, yet 
perhaps, we ought to determine the matter for future guid- 
ance. 

Mr. Bates was appointed special law adviser of the Crown, 
for the prosecution of this action, by virtue of the joint reso- 
lutions of May 4th, 1847, and as such his power and 
authority in the premises are unquestionable. (Stat. Laws, 
vol. 2, p. 73, sec. 1.) 

In conclusion we would say that, if we were able to dis- 
cover a bona fide intention, on the part of the Company, to 
carry out their contract and furnish the Islands with the re- 
quisite steam facilities, we should long hesitute to decree 
their privileges forfeited ; but this we cannot discover, while 
on the contrary it appears plain to us, upon the most satis- 
factory evidence, that there is and has been a lack of any 
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such intention. We think that justice, equity, and a due re- 
gard for the public good, require that other parties who may 
be willing to furnish the requisite steam facilities for the 
Islands, should no longer be prevented from so doing by the 
exclusive privileges conferred upon Garet W. Ryckman and 
others. We think the Company have forfeited the privileges 
of their grant, and we see no good reason why we should not 
declare the same forfeit, under the powers conferred upon 
this Court, by the 13th Article of the said grant. We do ac- 
cordingly adjudge and decree all the exclusive rights, priv- 
ileges, and exemptions, granted by the Hawaiian Govern- 
ment to Garet W. Ryckman, Emery T. Pease, William A. 
Lighthall, Perry G. Childs, and Richard H. Bowlin, associated 
under the name and style of the Hawaiian Steam Navigation 
Company and their associates and successors, to be forfeited, 
and we hereby “declare the same forfeit.” 

Mr. Bates, for the Crown. 

Mr. Campbell and Mr. Montgomery, for defendants. 


IN ADMIRALTY. 


James M. WILLIAMS vs. SEBASTIAN D. LAWRENCE et als. 


Though the Admiralty Courts of this country are not bound to take juris- 
diction of controversies growing out of maritime contracts, between 
foreigners having no domicile in this country, as they are when the 
parties are subjects or resident here, yet they may lawfully exercise it, 
and will do so or not as a sound discretion, and the claims of justice 
may demand. 


Plaintiff was employed, at Honolulu, as master of the whaleship “Phoenix” 
of New London, for the remainder of the voyage, but on returning 
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to Honolulu at the end of a cruise, he was removed from the command 
by order of the owners, without any apparent cause, held: that he 
was entitled to a settlement and payment of his wages at Honolulu. 


Decision of Carer Justice LEE. 

This is a suit brought by the plaintiff, late master of the 
whaleship Phoenix, of New London, to recover from the 
defendants, the owners of said ship, his share or lay of the 
ship’s catchings, during her last cruise to the Northern Seas. 
It appears in evidence that on the 29th of November, 1855, 
while the “Phoenix” was lying at this port, Captain Pen- 
dleton, who commanded the vessel from the commencement 
of her voyage up to that date, gave up his charge and left 
the ship, for the purpose of returning to the United States, 
appointing the plaintiff in his stead as master of the 
„Phoenix, “for the remainder of her voyage.” The plaintiff 
was to receive for his services, the one-fifteenth of all the 
ship’s catchings; one dollar per barrel extra for all sperm oil 
taken; and one-fifteenth of all freight money which the ship 
might earn, while under his command. He accordingly pro- 
ceéded on the cruise, which has proved very successful, the 
ship’s catchings amounting to 1500 barrels of whale oil; 90 
barrels of sperm oil; and about 24,000 Ibs. of bone. It ap- 
pears also that, after Captain Pendleton had been in the 
United States for some time, the owners sent him out again 
with power and instructions, as their agent, to displace Cap- 
tain Williams from the command of the “Phoenix,” and take 
charge of her himself; which he has done since her return to 
this port; and the plaintiff now claims that the defendants 
having discharged him before the termination of the voyage, 
without cause, he has an immediate right to be paid for his 
services, at the rate for which he stipulated. 

Although the jurisdiction of the Court is not directly 
questioned by the counsel for the respondents in this case, 
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I am aware that it has often been said this Court cannot as- 
sume jurisdiction of a case arising purely between foreigners, 
who ought to be remitted to the Courts of their own country 
to seek for redress. But this is altogether too narrow a view 
of the jurisdiction of Courts of Admiralty, administering the 
general maritime law of nations, for although with respect to 
the contracts of seamen for wages, it is true, that when the 
voyage has not terminated, or the seamen have bound them- 
selves to abide by the decisions of the tribunals of their own 
country, foreign Courts decline any interference, and remit 
the parties to their own tribunals for redress; yet, when the 
contract has been dissolved by the regular termination of the 
voyage, or by the wrongful act of the other party, the cases 
are not unfrequent in which foreign Courts have sustained 
the claim for mariner’s wages. (Conkling’s U. S. Ad., p. 36.) 
The following is the language of an American writer on ad- 
miralty jurisdiction and practice, in reference to the point 
I am now considering: “There have been attempts in Eng- 
land and in this country to establish an exemption” (from 
jurisdiction) “in favor of the seamen of foreign merchant 
ships. It has been sometimes placed on the ground of the 
comity of nations—sometimes on the fancied ground that a 
vessel is part of the territory of the nation to which she be- 
longs—sometimes on the ground that there can be no juris- 
diction in such cases except by the consent of the counsel, or 
other diplomatic representative of the foreign nation to 
which the seamen or the vessel belongs—all of which are 
fallacious. There is no such comity of nations—nothing 
within the territory of a nation is without the jurisdiction, 
and no officer of a foreign government can grant or destroy 
the jurisdiction of our Courts. Some exemptions are estab- 
lished by the constitution; some by treaty, and some by the 
established and immemorial usage of nations, and they do 
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not apply to persons and property engaged in the ordinary 
pursuits of commerce. In the present state of international 
intercourse and commerce, all persons in time of peace, have 
the right to resort to the tribunals of the nation where they 
may happen to be, for the protection of their rights. The 
jurisdiction of the Courts over them is complete, except when 
it is excluded by treaty.” (Benedict’s Ad., p. 159, §282.) 
The sound doctrine in my opinion is that, though the Ad- 
miralty Courts of this country are not bound to take juris- 
diction of controversies growing out of maritime contracts, 
between foreigners having no domicile in this country, as 
they are when the parties are subjects or resident here, yet 
they may lawfully exercise it, and ought to do so or not as a 
sound discretion, and the claims of justice may demand. 

But, while the respondents take no direct exception to the 
jurisdiction of the Court, they contend that the plaintiff is 
not entitled to a settlement here, but must settle in the port 
of New London, in the United States, from whence the ship 
originally sailed and where she now belongs. I am aware 
that it is the general custom and law that a mariner sailing 
on a whaling voyage is not entitled to a settlement and the 
payment of the share of the proceeds of the voyage, until 
after the return of the ship to the port from which she sailed, 
and I believe it is the universal custom to insert a stipulation 
to that effect in the shipping articles. But this case does 
not come within that rule. Captain Williams took command 
of the “Phoenix” under a special contract entered into with 
Captain Pendleton, acting as agent for the owners. After a 
successful cruise by Captain Williams he returns to Hono- 
lulu and there meets Captain Pendleton, with orders from 
the owners to deliver over the ship to him. The contract of 
Captain Williams was made in Honolulu, his voyage began at 
Honolulu, and the owners, without alleging the slightest rea- 
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son, have seen fit to terminate his voyage in Honolulu, and 
in my opinion, he is entitled in law as well as equity, to-a 
settlement in Honolulu. There is no allegation of any want 
of skill, industry, or fidelity, on the part of Captain Williams. 
But, after having. ratified the contract between Pendleton and 
Williams, the owners turn the plaintiff adrift in a foreign 
port, thousands of miles remote from New London, and de- 
mand that he shall work his way home as best he can, and 
take his settlement there. This demand, in my opinion, is 
not consonant with common sense or justice, and I cannot 
sustain it. If any good reason was shown for removing Cap- 
tain Williams, if it was shown that he is an insane, intemper- 
ate, dissipated man, or otherwise unworthy to hold command 
of the ship, I should feel otherwise, and I should decline to 
take jurisdiction. 

But, it is further contended by the respondents’ counsel, 
that they ought not to be made to settle with the plaintiff 
here, because they have open accounts with him in relation 
to the ship “Jefferson,” and that a fair settlement can be had 
in no other place than New London. If this point was sus- 
tained by proof it would have great weight, and I should long 
hesitate before deciding in favor of a settlement here. But 
by the evidence it appears that the owners of the ship “Jef- 
ferson” are not the same as the owners of the ship“ Phoenix,” 
and consequently any demand existing against Captain Wil- 
liams on account of the Jefferson, could not be set off 
against his share in the proceeds of the voyage of the 
“Phosnix,” and the point falls to the ground. Furthermore, 
so far as the proof goes it shows that there is a balance due 
Captain Williams on account of the voyage of the “Jefferson,” 
to the amount of nine hundred dollars. So that in no event, 
even were the owners of the two ships the same, could it be 
fairly urged that Williams should be driven to a settlement 
in New London, on the ground of open accounts. 
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The plaintiff claims damages for his wrongful discharge, 
and asks that the Court will at least decree the payment of 
his expenses in returning to the United States. There can 
be no doubt that when a seaman is wrongfully discharged in a 
foreign port, he is entitled to compensation for the injury, 
according to the circumstances of his own particular case. 
This is ordinarily measured by the loss of time, and the ex- 
penses of his return to the country where he was originally 
shipped; and if he has obtained employment in the mean 
time, his earnings are to be deducted. (Flanders on Mar. 
Law, p. 377.) But, it would not be proper for me to decree 
such damages here, for Captain Williams may never return 
to the United States, and until the loss and expense is in- 
curred, it cannot properly be claimed. If he does return, his 
claim may be good, and he can prosecute it in the Courts of 
his native country. 

My opinion is that the plaintiff is entitled te receive here, 
in Honolulu, the one-fifteenth of all his catchings, and the 
premium of one dollar per barrel on the sperm oil, according 
to the terms of the agreement, which will be as follows, viz: 

One-fifteenth of the whale oil, amounting to one hundred 
barrels; one-fifteenth of the sperm oil, amounting to six bar- 
rels; the premium of one dollar per barrel upon the sperm 
oil, amounting to ninety dollars; and one-fifteenth of the bone, 
as its quantity shall be correctly ascertained by weight in 
Honolulu. The bone is said to be about 24,000 pounds, but 
as it is the intention of Captain Pendleton to transip and 
weigh the same here, its quantity can be arrived at with pre- 
cision. 

Accordingly, let judgment be entered in favor of the plain- 
tiff, with costs. 

Mr. Campbell and Mr. Bates for the libellant. 

Mr. Griswold for respondents. 
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OCTOBER TERM—1856. 


J. W. Rrxman & Co. vs. W. GOODALE, COLLECTOR GENERAL 
oF CUSTOMS. 


Hong Kong, although a British possession, is a port in China,” within 
the meaning of the Act of May 24th, 1853, increasing the duties on 
goods coming from China and the Phillipine Islands. 


The following is the judgment of the Court: 

This is an action brought to recover the sum of eight hun- 
dred and forty-five 14-100 dollars, with interest, which sum 
the plaintiffs allege was a surcharge of 10 per cent. on duties 
paid by the plaintiffs under protest, upon certain Chinese 
goods imported by them in the Danish ship “Asa Thor,” 
from Hong Kong, in September, 1854. 

For our views in relation to the first point made by the 
plaintiffs’ counsel, namely, that under the 6th Article of the 
Treaty with France, Chinese goods when brought from a 
French possession, cannot be subjected to a higher duty than 
five per cent. ad valorem, and that by parity of right such 
goods ought not to be subjected to a higher rate of duty 
when brought from a British possession, we beg to refer to 
our decision in the case of Melchers & Co. vs. the Collector 
General of Customs, which is a case precisely similar to this. 
That decision will be found published in the “Polynesian,” 
of May 17, 1856. Fortunately, the negotiators and framers 
of the French Treaty of 1846 are still living, and the present 
representatives of the governments contracting that treaty ; 
and it will be readily admitted that their united opinion upon 
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the proper construction of the treaty is of the highest au- 
thority on the question of its true meaning. Mr. Perrin and 
Mr. Wyllie, who framed the treaty, agree in the opinion, that 
under a proper interpretation of the 6th Article of the Treaty, 
the privilege of 5 per cent. duty “consecrated by the sixth 
Article, is limited to goods of French origin,” and does not 
extend to foreign goods, though brought from a French pos- 
session. We see no good reason to doubt the correctness of 
their opinion. What is claimed by France, the most favored 
nation, may equally be claimed by Denmark—but no more; 
and the goods imported in the “ Asa Thor,” being of Chinese 
and not of Danish origin, are not by virtue of the French 
treaty entitled to the privilege of 5 per cent. ad valorem, for 
which the plaintiffs contend. 

We now come to the second point, the only one on which 
the plaintiffs have made any firm and decided stand, namely: 
that, granting the construction put upon the French treaty 
by the framers thereof to be correct, still it is quite irrele- 
vant to the question at issue, because the right to levy a 
duty of 15 per cent. on Chinese goods does not depend upon 
any treaty stipulations, but upon the law of May, 1853, a 
careful consideration and construction of which excludes the 
idea of imposing a duty of 15 per cent. upon goods brought 
from Hong Kong, inasmuch as Hong Kong is not a port “of” 
or “in” China. In other words, they contend that the stat- 
ute which imposes the duty of 15 per cent. does not cover 
any goods except those imported from a port of or in China, 
or the Phillipine Islands; and that Hong Kong is not a port 
of or in China, or the Phillipine Islands, but a British pos- 
session, and that consequently goods brought from thence, 
whatever their origin, are not within the scope of the statute. 

The statute in question reads as follows: 
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An Act to increase the Import Duties on certain kinds of 
Merchandise. Approved May 24th, 1853. 

“Be it enacted by the King, the Nobles, and the Repre- 
sentatives of the Hawaiian Islands, in the Legislative Coun- 
cil assembled : 

“Section 1. That there shall be levied on all goods, 
wares and merchandise, imported into this Kingdom from 
any port in China or the Phillipine Islands, a duty of fifteen 
per cent. ad valorem upon the invoice cost thereof; provided, 
however, that no more than five per cent. duty shall be levied 
upon the article of rice, and further provided that this shall 
not be construed into a repeal of any part of ‘An Act levy- 
ing specific duties on sugar, syrups of sugar, and coffee,’ 
passed June 6th, 1852. 

“Section 2. The increase of duties provided for in the 
first section of this Act shall not affect goods, wares and 
merchandise which are the growth or manufacture of any 
foreign country having a treaty with this Kingdom. 

“Section 3. In order to prove that any goods, wares or 
merchandise, imported into this Kingdom from any of the 
ports of China or the Phillipine Islands, are the growth or 
manufacture of some other country having a treaty with this 
Kingdom, it shall be necessary for the person entering the same 
at the Custom House to preseut to the Collector of Customs a 
certificate to that effect from the resident Hawaiian Consul, or 
in default of such Consul from the Consul or Commercial 
Agent of such other country, at the port in China or the 
Phillipine Islands from whence such goods, wares or mer- 
chandise shall have been brought to this Kingdom; and the 
person entering the same at the Custom House shall make 
oath that such goods, wares and merchandise are not the 
growth or manufacture of China or the Phillipine Islands, to 
the best of his knowledge and belief. 
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“Section 4. This Act shall take effect at the expiration of 
six months from the date of its publication in the ‘Polyne- 
sian’ newspaper.” 

By a fair reading of this whole statute, we think it must 
be evident to every one that the leading idea and intention 
of the Legislature was to increase the duties on goods, the 
growth or manufacture of China or the Phillipine Islands. 
It was the kind of merchandise, rather than the place from 
which it was to be brought, that the Legislature had in its 
mind at the time of passing the law; and this appears not 
only from the body of the Act, but also from the title, which 
is “An Act to increase the import duties on certain kinds of 
merchandise.” At, and previous to, the time of passing the 
Act, large quantities of goods were imported into these Isl- 
ands from Hong Kong and Manila, consisting of silks, cigars, 
&c., which were considered as luxuries, and it was thought 
right and proper that they should be subjected to an increased 
duty, and the Legislature accordingly enacted the statute in 
question. 

- But it is said that nevertheless we must keep to the strict 
wording of the statute, which imposes the duty of 15 per 
cent. upon such merchandise, only when “imported into this 
Kingdom from any port in China or the Phillipine Islands,” 
and that Hong Kong is not such a port within the meaning 
of the law. 

Laws imposing duties on importations of goods, are in- 
tended for practical use and application by men engaged in 
commerce; and hence it has become a settled rule in the in- 
terpretation of statutes of this description, to construe the 
language adopted by the Legislature according to the com- 
mercial understanding of the terms used. Again, in the in- 
terpretation of all statutes, such construction ought to be 
given as may best answer the intention which the makers had 
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in view. The intention of the makers of a statute is fre- 
quently to be collected from the cause or necessity of making 
the statute; and it is said by high authority, that “whenever 
this intention can be discovered, it ought to be followed with 
reason and discretion in the construction of the statute, al- 
though such construction may seem contrary to the letter of 
the statute.” (Elliot vs. Swartwout, 10 Peter's R., 151, 9 
Bac. Abr. 239; Kerlin vs. Bull, 1 Dallas R. 178, 9 Bac. Abr. 
246, and authorities there cited). 

Now let us inquire what was the intention of the makers 
of the statute in this case—what did they understand by the 
term “port in China?” And, furthermore, what is the com- 
mercial understanding of this expression? Of the under- 
standing and intention of the Legislature we have no doubt 
whatever. Is it reasonable to suppose that it regarded Hong 
Kong, the port from which the great bulk of Chinese goods 
were imported into this Kingdom at the time of passing the 
Act, otherwise than as a port in China? We think not; be- 
cause, if Chinese goods brought from Hong Kong were to be 
subject to only five per cent. duty, none would be brought from 
any other port in China and the Act would thereby have been 
rendered not merely a nullity, but an absurdity. To suppose 
that the Legislature ever regarded Hong Kong in any other 
light than as a port in China, would be to defeat the very 
object it had in view. The cause of making the statute was 
the general opinion which prevailed in our community, that 
it would be right and proper to increase the rates of duty on 
Chinese goods, they being considered as mere luxuries, the 
sale of which interfered with the trade in the more useful 
and substantial fabrics of other countries; and the intention 
which the makers had in view was to increase the duties on 
that class of goods irrespective of the consideration whether 
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they came here direct from Canton, or indirectly through the 
great entrepot of Chinese trade Hong Kong. 

In our opinion Hong Kong, within the meaning of the 
statute, is a port in China, and it is so generally considered 
commercially, if not geographically, by the whole mercantile 
world. It is admitted that if these goods had been brought 
from Macao, they would be subject to the duty of 15 per 
cent.; but Macao, a Portuguese possession, is no more a port 
in China than is the British possession of Hong Kong. Macao 
is a Portuguese possession, and Hong Kong is a British pos- 
session, but, nevertheless, they are, commercially speaking, 
both ports in China. Great Britain herself so regards and 
treats Hong Kong. She imposes the same duty upon 
Chinese goods coming from the port of Hong Kong that she 
does upon the like goods imported from Canton, Shanghae, 
or any other port in China. Hong Kong is a great com- 
mercial entrepot, or warehouse, where goods are temporarily 
stored for distribution to all parts of the world, and the fact 
that Chinese goods pass through this great commercial 
emporium, on their way to other countries, has no influence 
whatever on Great Britain, or any other nation, in regulating 
their tariffs of duties on such goods. Why this government, 
in fixing its duties, should view Hong Kong in more favor- 
able light than Great Britain and other nations, we are un- 
able to perceive. 

If these goods were the growth or manufacture of Hong 
Kong, then we admit that they would not be chargeable with 
a higher duty than five per cent. ad valorem; but being 
Chinese goods, the case is entirely different. 

The point raised upon the construction of the statute has 
been argued with distinguished ability by the counsel for the 
plaintiffs, but in our view it is not based upon sound reason; 
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and accordingly we give our judgment in favor of the de- 
fendant, with costs. 

We take pleasure in saying that since the writing of the 
above decision, a dispatch has been received from Denmark, 
in which the Danish Government say that it was not the in- 
tention of Denmark in negotiating the treaty of 1846, to 
obtain for herself any greater advantage to Danish ships and 
merchandise than that granted to the most favored nation; 
nor to impose any restriction on the Hawaiian Government 
in regard to the prerogative of raising or lowering duties at 
its own discretion. 

That dispatch is in the highest degree honorable to the 
Danish Government, and we subjoin the following extract 
therefrom: “When Denmark, in the year 1846, concluded a 
treaty with the Hawaiian Kingdom as a state, there could be 
no sufficient motive to induce the government of the former 
country to intend, by such a treaty, the acquisition of any 
greater advantage than that of procuring to Danish ships 
and merchandise, at the Sandwich Islands, a treatment equal 
to that granted in the said Kingdom to the most favored na- 
tions. 

“Tf, therefore, any doubt should happen to rise with re- 
gard to the interpretation of any of, the articles contained in 
the said treaty, the Hawaiian Government might be con- 
vinced that the Danish Government would not consider what 
might be regarded as most profitable to the trade and navi- 
gation of this country, but only what must, in the sincere 
opinion of the same, be regarded as the real intention of the 
functionaries who, as representatives of their respective gov- 
ernments, had negotiated the said treaty. Such a doubt has 
now arisen,—it being, as above remarked, a question in what 
manner the seventh article of the treaty ought, in the future, 
to be interpreted, according to the mutual opinions of the 
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two negotiators, without any regard to the interpretations 
put on it by others, either on one or the other side. 

“By the decision delivered by the Supreme Court at Ho- 
nolulu, in the action brought by the said firm against the 
Hawaiian Exchequer, the expressions of the said article have 
been interpreted in a manner so as to imply, that Danish 
productions or other goods on board of or imported in Danish 
vessels, which are allowed to be imported by the ships of 
other countries, shall not be prohibited nor pay any higher 
duties than those levied on productions of the most favored 
nations, whereas the Hawaiian Government averred, that the 
wording of the said article could not receive any other inter- 
pretation than this: that goods imported by Danish ships 
should be subject to the same duties as are paid by the 
most favored nation. 

“The part of the wording of the said treaty on which the 
question chiefly depends, is then those words of the seventh 
article which say, that the there mentioned Danish pro- 
ductions or other goods on board of Danish vessels, ‘ shall 
not be prohibited nor pay more than those duties levied on 
goods of the most favored nation.’ 

“On a mere perusal of these words without any regard to 
other matters which might else possibly be worth noticing, 
His Danish Majesty's Government should indeed agree in the 
interpretation thus established by the said Court as the only 
correct one; but on the other hand, it could not be thought 
strange, that the Hawaiian Government should be of opinion 
that it had been the intention of the respective representa- 
tives of the said contracting powers, in regard to the duty in 
question, to establish a rule contrary to the interpretation 
given by the said Court; an opinion which might be sup- 
ported as well by the construction of the said words of the 
treaty, a8 especially by the declaration of the Minister of 
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Foreign Relations at Honolulu, who represented the Ha- 
walian Government in negotiating and concluding the said 
treaty, that, for his part, he had never thought of an inter- 
pretation like that established by the Supreme Court as the 
only correct one. 

“The second of the negotiators, the Rear-Admiral Bille 
has, in his report to this department, declared, that he had 
in every respect shared the same opinion as to the negotia- 
tions and the final conclusion of the said treaty, as that 
professed by the Hawaiian Minister of Foreign Relations, in 
addition to which he has further remarked, that it had never 
been his thought by the said treaty, to impose any restric- 
tion on the Hawaiian Government, in regard to the preroga- 
tive of raising or lowering duties at its own discretion, but 
that, on the contrary, he would indirectly have the said pre- 
rogative acknowledged. 

“Such a declaration of His Danish Majesty’s representa- 
tive must naturally have great influence on the interpretation 
of the said article to be followed in future. But besides this 
there is another circumstance of great moment which still 
more corroborates the declaration given by the two represen- 
tatives, viz: that while the wording of the seventh article of 
the English original treaty is so dubious, as above shown, the 
corresponding words of the Danish translation of the treaty, 
which, like the Hawaiian translation, is annexed to the Eng- 
lish original, are clear and evident, saying, that the oft-men- 
tioned Danish productions or goods in Danish vessels, Ekke 
heller skulle betele mere end saadanne Toldafgifter, som i 
saadant Tilfælde ere paalagte de meest begunstigede na- 
tioner.’” (Nor should pay more than such duties as in the 
like case are levied on the most favored nations.) 

Mr. Montgomery for the plaintiffs. 

Mr. Bates for the defendant. 
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IN ADMIRALTY.—DECEMBER, 1856. 


RICHARD Coapy vs. Sur “Lewis.” 


Plaintiff set up a usage among the ship chandlers of Honolulu, to make 
such advances and furnish such supplies to foreign whaleships as may 
be asked for by the masters, and upon their statement that such ad- 
vances and supplies are for the use of the ship, without making any in- 
quiry as to the necessity, either actual or apparent, for such advances 
and supplies. Held: that such-a usage could not be set up in contra- 
vention of the rules of the general maritime law on the subject. 

In a case where no negligence can be imputed to the creditor, it is 
necessary, if the owners would protect themselves from liability for 
advances made in good faith by third parties, by reason of their hay- 
ing an agent or consignee here to provide necessary supplies, that 
such agency should be made known, either by a general public notice 
or by a special notice to the particular creditor. 

If the owners have other funds which may be properly applied for that 
purpose; or a consignee or agent at the place, authorized to make all 
repairs and supplies; then, the necessity as well as implied authority 
of the master to borrow money for that purpose no longer exists. The 
onus of establishing such estate of facts is on the owners; but the 
creditor is bound, before making an advance, to use due diligence in 
ascertaining that there are no other funds, or means of supply provided 
by the owners. 


Decision of Cur Justice Ler. 

This is a suit brought to recover the sum of six hundred 
and forty dollars, with interest, which sum is alleged by the 
libellant to have been advanced by the late firm of R. Coady 
& Co., of which he is the surviving partner, for the use and 
benefit of the American whaleship Lewis.“ 

It appears that the “Lewis” arrived at Honolulu on the 
Ist of December, 1855, from a cruise in the Northern seas; 
that Charles A. Bonney, then master of the “ Lewis,” received 
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of R. Coady & Co. money to the amount claimed by the libel- 
lant, in three several installments of $500, $40, and $100, on 
the 11th, 13th, and 15th of December respectively; and that 
Capt. Bonney gave receipts for the same, as “for and on ac- 
count of ship ‘Lewis’ and owners.” It is also in proof that 
previous to the arrival of the “Lewis,” Capt. D. C. Water- 
man, of this city, had received a power of attorney from the 
owners in the United States, to act as agent for the ship at 
Honolulu, with full power, at his discretion, to remove 
Charles A. Bonney from the command of the “ Lewis,” that 
upon the ship’s arrival, Capt. Waterman informed Capt. Bon- 
ney of the fact that he was direct consignee of the vessel, 
with which Bonney expressed himself much satisfied, accom- 
panied Captain Waterman to the Custom House and the 
American Consulate on the ship’s business, and informed him 
of the damages sustained by the “Lewis” during her cruise, 
upon which he ordered a survey; and that Capt. Waterman 
employed Capt. Wm. Stott to take charge of the ship whilst 
in port, and see to her repairs and supplies, of which she 
stood in need to a large amount. It further appears that 
after the lapse of a few days from his arrival Capt. Bonney 
fell into dissipated habits, neglected almost entirely his duty 
as master of the ship; was frequently in a state of intoxica- 
tion and incapacity for business; had to call in medical aid 
on account of delirium tremens; and was finally dismissed 
from the command of the vessel some time in the month of 
January. 

This case is one of great importance to the business men 
of our community, and has been argued by the learned coun- 
sel, on both sides, with an ability commensurate with that 
importance. 

It is not claimed by the counsel for the respondents, the 
owners of the “ Lewis,” that any positive fraud or collusion 
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in making the advance to the master can be attributed to the 
libellant, or his late partner, John O. Bullions; on the con- 
trary, it is admitted that the advance was made in good faith, 
and in accordance with the ordinary practice of business men 
here in such cases. 

But it is contended on the part of the respondents, that, 
before making the advance; Coady & Co. were bound to in- 
quire, with reasonable diligence, not only as to the necessity 
of such advance for the use of the ship, but further, as to 
whether or not there were funds of the owners here, either 
in the hands of an agent or otherwise, which might have been 
made available by the master for the purpose of repairing 
and purchasing supplies for the vessel. To this it is replied, 
that Coady & Co. dealt with Capt. Bonney as the agent ex 
officio, of the owners, in all matters relating to the repair and 
outfit of the ship; that they advanced the money upon his 
statement that it was for the use of the ship, as is customary 
among those engaged in such business in Honolulu, without 
deeming it necessary to inquire farther into the actual neces- 
sities of the vessel; and that if any other agent for the 
“Lewis” had been appointed by the owners, such agent 
ought to have given notice of his appointment to Coady & 
Co., particularly as they had furnished Captain Bonney with 
supplies the year previous, which supplies had been paid for 
by the owners without complaint, and without any warning 
whatever that they would not pay for such supplies as might 
be furnished to him in future. 

This is the first time that the Court has been called on to 
consider what is claimed to be an established usage, amount- 
ing to a custom, among the ship chandlers of Honolulu, to 
make such advances and furnish such supplies, on the credit 
of the owners abroad, as may be asked for by the masters of 
foreign whale ships, upon the statement of the master that 
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such advances and supplies are for the use of the ship, with- 
out instituting any inquiry as to whether there exists any 
necessity either actual or apparent, therefor; and upon the 
general presumption that vessels engaged in the whaling 
business, and coming to this port after long cruises at sea, 
are always in need of supplies or repairs to a greater or less 
amount. I would remark, in the first place, that it may be 
doubted whether the evidence adduced in this case can be 
considered as sufficient to prove the existence of the usage 
to such an extent as to create a custom possessing certainty 
and universality, even in Honolulu. But granting that such 
a custom has been proved to exist, it is necessary, before this 
Court can sanction it and recognize it as a law, so as to bind 
parties here and elsewhere, whose rights and contracts may 
be affected and controlled by it, to inquire into its nature and 
validity. It is well settled that the custom or usage of trade, 
being the law of that trade, it is necessary, to make it obliga- 
tory, that it be ancient —sufficiently so at least to be gene- 
rally known—certain, uniform and reasonable. Let us hear 
the language of a few of the numerous authorities which 
might be cited on this point. 

Mr. William W. Story, in his treatise on contracts, section 
250, says: “It is not every usage, however, which is admis- 
sible even to explain a contract. For if it be inconsistent 
with the principles of law, or defeat the essential provisions 
of the contract, it cannot be given in evidence. So, also, it 
must not be narrow, local, and confined; nor must it be the 
private opinion of the few; but it must be so uniform and 
notorious as to afford a presumption that the parties contem- 
plated it as a part of their contract.” 

In the case of the “Paragon,” Ware’s Rep. 322, it was held 
that to establish a local custom, derogating from the general 
law, it is not enough to prove that the act has been fre- 
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quently done. It must be shown to be so generally known 
and recognized, that a fair presumption arises that the 
parties, in entering into their engagements, do it with a silent 
reference to the custom, and tacitly agree that their rights 
and responsibilities shall be determined by it. 

In the case of Leach vs. Perkins, 5 Shepley’s Rep., 462, it 

was held, in an action for labor upon a vessel, built by sev- 
eral owners, against one of them, that evidence of the usage 
of the place, “that the owners were not jointly liable for 
materials and labor for the vessel, and that no one was 
authorized to make contracts for materials and labor for the 
vessel, so as to bind the owners generally,” is inadmissible: 
and that the rights of parties are to be determined by law, 
and not by any local custom or usage, unless there be proof 
that such custom and usage is certain, general, frequent, and 
so ancient as to be generally known and acted upon, and un- 
less it shall be adjudged to be reasonable. (See Supp. to U. 
S. Digest, title, Custom, and Usage, p. 497). 

In the case of Macy et al., vs. the Whaling Insurance Co., 
in the Supreme Court of Massachusetts, it was contended 
that “a usage exists among underwriters on whale ships and 
their owners, to treat a policy of insurance on outfits as 
covering one-quarter part of the catchings, and that, by the 
usage, the use of the term outfite includes catchings, to the ex- 
tent of one-quarter part of their amount; the same replacing 
and standing in lieu of outfits.” Hubbard J., in delivering 
judgment said, “the subject is not without its difficulties ; and 
this is true of most subjects connected with the usages of 
trade till the usage becomes so well established as to form, 
with all persons thus engaged, a part of the admitted law of 
the trade. Usages become laws by their frequent repetition, 
their redsonableness, their adaptation to promote the in- 
terests of the parties engaged in the business to which they 
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are applied, and by their common adoption in the community 
among those interested. They are, indeed, the result of the 
sound common sense of practical minds engaged in the same 
business; each party, whether buyer or seller, giver or re- 
ceiver, having his own as well as the common advantage in 
view. But when a question of usage is brought before a 
Court, two inquiries are necessary: the first as to its nature 
and extent, and the second as to its reasonableness; because 
a usage to be binding, must be known and general among 
those engaged in the business, and received as matter of 
course. And, to be enforced by law, it must be reasonable 
in its provisions. For though usages apparently unreason- 
able may have been so long continued as to have acquired 
the force of law, yet the unreasonableness, now apparent, 
may have grown out of changes occuring after the usage 
was established. But, however that may be, when the ques- 
tion is first presented as to giving legal effect to a usage 
proved to exist, where its binding force, or proof of its ad- 
missibility, is denied by one of the parties to the suit, the 
Court will not enforce it, or give it the sanction of law, un- 
less it be reasonable and convenient, and adapted not only to 
increase facilities in trade, but to the promoting of just deal- 
ings in the intercourse between parties.” 9 Metcalf's Rep., 
362. 

In the case of Bowen et al. vs. Stoddard, in the same 
Court, the same learned Judge said, “There was an attempt 
at the trial to prove that it was the usage among the mer- 
chants of New Bedford and Fairhaven, engaged in the whal- 
ing trade, to accept the bills of their masters drawn for sup- 
plies furnished abroad. But the evidence fell short of es- 
tablishing it. The proof reached no further than this: that 
there was such confidence subsisting between the owners 
and masters, that bills drawn on the owners for supplies are 
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generally accepted; but that the owners claim the right to 
refuse them, if from any cause they doubt the integrity of 
the master in the application of the funds received by him. 
The practice, it is said, has hitherto been found convenient; 
but this convenience results from the integrity of the masters, 
and the honorable character of the owners. Still, if it were 
more clearly established as a usage, yet it is not such a one 
as can charge the owners as acceptors; for a usage to be legal 
must be reasonable as well as convenient; and that usage 
cannot be reasonable which puts at hazard the property of 
the owners at the pleasure of the master, by making them 
responsible as acceptors on bills drawn by him, and which 
have been negotiated on the assumption that the funds were 
needed for supplies or repairs, and no evil can flow from 
rejecting such a usage, because owners who have confidence 
in the judgment and discretion us well as integrity of their 
shipmasters, can give them at their pleasure a limited author- 
ity to draw, which will furnish them with credit and protect 
them from imposition.” (10 Metcalf’s Rep., 380). 

The leaning of many modern decisions is decidedly against 
the too free adoption of usages as controlling the general 
rights of parties to contracts. On this subject, Justice Story 
remarked, in Donnell et al. vs. Columbian Insurance Co., “I 
am among those Judges who think usages among merchants 
should be very sparingly adopted as rules of law by Courts 
of Justice, as they are often founded in mere mistake, and 
still more often in the want of enlarged and comprehensive 
views of the full bearing of principles.” (2 Sumner’s Re- 
ports, 377). 

The custom which is alleged to exist in the present case, 
is not set up in derogation of any municipal law of this coun- 
try, but against a long established and universally recognized 
rule of the maritime law of all commercial nations; and can 
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it be said that the owners of the Lewis, when they fitted 
her out and sent her abroad, with permission to call at Ho- 
nolulu or elsewhere, for necessary repairs and supplies, con- 
templated being bound by any such local usage as that? 
Can it be said of this custom that it is so universal as to be 
well understood and generally recognized by persons engaged 
in the fitting out and employment of vessels in the whale 
fishery? Is it, in itself, a reasonable custom? Would it 
result in the promotion and advancement of trade and com- 
merce? Is it calculated to suppress fraud and to promote 
honesty and fair dealing? Would it give greater security 
and protection to the interests of those whose capital and 
enterprise fills our ports year after year with a vast fleet of 
ships laden with the treasures of the deep? It seems to me 
that these are all pertinent inquiries and require to be satis- 
factorily answered, before the weight of judicial sanction can 
be lent to the upholding of the custom contended for. Can 
it be fairly argued that an affirmative answer may honestly 
be given to these inquiries? I think not; and I deem it suf- 
ficiently clear to render it unnecessary for me to enter more 
at length into the discussion of the subject. But I will 
mention one consideration affecting this question which, it 
seems to me, might be deemed sufficient of itself to set the 
matter at rest. It is this: If Captain Bonney possessed no 
power and authority to bind the owners of the ship (and it 
is not shown that he did), beyond the implied authority 
which he derived from the general maritime law by virtue of 
his office as master, then he had no power to make a contract 
subjecting the legal rights of those owners to the operation 
of a local usage, the provisions of which are plainly deroga- 
tory to the principles of that law. If he did so, he exceeded 
his powers and did not bind his owners. 

The question of usage or custom being thus disposed of, 
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I will now proceed to consider the remaining points in the 
case. 

It is argued on behalf of the libellant, that at the time the 
advance was made by Coady & Co. to Capt. Bonney, they had 
no knowledge of the fact that Capt. Waterman had been ap- 
pointed by the owners as their agent here, and as direct con- 
signee of the “Lewis,” to attend to her repairs and supplies, 
and furnish what funds might be necessary; and further, that 
if such was the case, it was incumbent upon the owners or 
Capt. Waterman to have notified Coady & Co. of his agency, 
in order that they might have guarded themselves ac- 
cordingly; because they have supplied the wants of the 
“Lewis” in the fall season of 1854, upon Capt. Bonney’s re- 
quest, and the bills drawn by him upon the owners at that 
time had been duly honored. 

I am of the opinion that in a case when no negligence or 
want of diligence can be imputed to the creditor, it is neces- 
sary, if the owners would protect themselves from liability 
for advances made in good faith by third parties, by reason 
of their having an agent or consignee here, to provide what- 
ever supplies might be required, that such agency should be 
made known, either by a general public notice of such a na- 
ture that it might be deemed sufficient to notify the entire 
business community, or by a special notice to the particular 
creditor. It seems to me that justice towards those who are 
in the habit of making such advances demands thus much for 
their protection. 

But it is claimed by counsel for the respondents that they 
have brought home express notice of Capt. Waterman's 
agency to Coady & Co., for Capt. Stott, who had the imme- 
diate oversight of the repairing and supplying of the ship, 
testifies distinctly that on the third or fourth day after her 
arrival, he informed Mr. John C. Bullions, at the store of 


307 


308 


308 


554 HAWAIIAN REPORTS, 1856. 


Coady v. Ship Lewis.“ 


Coady & Co., thet Capt. Waterman was the agent here of the 
owners; to which Mr. Bullions replied that he had supplied 
Capt. Bonney the year before, and would supply him again 
with whatever he wanted. True, Capt. Stott may be mis- 
taken as to the ‘precise time when this conversation occurred, 
but I am satisfied, from the circumstances, that the examina- 
tion and selection of some provisions by Capt. Bonney on the 
wharf, testified to by the book-keeper, Mr. Durham, was an 
entirely distinct and subsequent occurrence to the examina- 
tion of provisions in the store, and the conversation referred 
to by Capt. Stott. 

Let us pass on, however, to the consideration of the point 
mainly relied on by the respondents, namely, that before 
making the advance, Coady & Co. were bound to make rea- 
sonably diligent inquiry, not only as to the necessity of such 
advance for the use of the ship, but, further, as to whether 
or not there were funds of the owners here, either in the 
hands of an agent, or otherwise, which might have been made 
available by the master for the purpose of repairing and pur- 
chasing supplies for the vessel. 

By the general maritime law, the master of aship is the 
accredited agent of the owners, with full authority to con- 
tract for all repairs, naval stores, subsistence, or money 
necessary for the occasions of the voyage; and the furnisher 
of supplies, or advancer of money, in order to entitle him to 
recover the amount from the owner, is simply required to see 
that the supplies, or advances, are justified by at least ap- 
parent necessity. There is no burden resting upon the ship 
chandler, to ascertain that an absolute necessity exists, or to see 
to the actual application of the money for the purposes of 
the ship. Nothing more can be required of him than to 
make due inquiry, as to the apparent necessity for an advance 
of money for the supply, repair, or other legitimate purposes 
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of the ship; and, if it appear that the repairs or supplies 
were really necessary, or, if no inquiries whatsoever could 
have put the advancer of money in possession of the real 
facts, and he has acted upon the representations of the master, 
in good faith, he is exonerated, I think, from all responsibi- 
lity in regard to such inquiries. Undoubtedly the power 
which the master has to take up money, in a foreign port, for 
the use of his ship, is liable to abuse by the extravagance, 
indiscretion or dishonesty of the master; but he is the per- 
son selected by the owners themselves as their agent, they 
repose trust in him, and hold him out to others as trust- 
worthy, and if he fraudulently obtains advances of money; 
from one who supplies it in good faith, having reason to be- 
lieve that a necessity exists, the lender should not suffer, but 
rather he should suffer who, by his confidence, has enabled 
the master to perpetrate the fraud. All that the maritime 
law requires in ordinary cases is, that the creditor shall use 
reasonable diligence to ascertain if there is such an apparent 
necessity as the master has represented; and if he does, and 
acts with good faith, he will be protected, and the owner be 
responsible to him for the repairs or supplies furnished by 
him. (See case of the ship “Fortitude,” 3 Sum. Rep., 228, 
where this doctrine is discussed with great ability by Justice 
Story; and also the case of Spencer vs. Bailey & Gilbert, de- 
cided in this Court in January, 1854.) 

The question of what were the apparent wants of the ship, 
and the obligation of the lender to make due inquiry as to her 
apparent necessities, is not however applicable to this case ; for 
it is clear that she stood in actual need of repairs and supplies, 
to a much larger amount than could be procured with the 
sum advanced by Coady & Co.; and where such necessity 
does exist, there can be no doubt of the authority of the 
master, in general, to borrow money therefor. But this doc- 
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trine is subject to certain just qualifications and exceptions. 
For instance, if the owners have other funds which may be 
properly applied for that purpose; or a consignee or agent at 
the place, authorized to make such repairs and supplies; 
then the necessity as well as implied authority of the master 
to borrow money for that purpose no longer exists. The 
onus of establishing that there were other funds, or that there 
was a consignee or agent, ready and willing to advance the 
necessary funds, is on the owner, and not on the lender; and 
if the lender has acted in good faith, and without any knowl- 
edge or suspicion of the existence of such funds, or of such 
agent or consignee, or could not upon reasonable inquiry, 
have acquired knowledge thereof, then the owner will be 
bound, notwithstanding such funds existed or might have 
been obtained. (The ship “Fortitude,” 1 Sum. Rep., 257.) 
The fact that the “Lewis” stood in actual need of repairs 
and supplies, did not exonerate Coady & Co. from the obliga- 
tion to make reasonable inquiry as to the existence of other 
funds, or means of meeting the necessary expenditure; and 
upon the fact whether or not they used due diligence in this 
respect, the decision of this case must, in my opinion, hinge. 
The evidence in the case shows that the owners had an agent 
here duly empowered to make the necessary advances for the 
repairs and supplies of the ship, who informed the master, 
immediately upon his arrival, of his appointment and-powers, 
and who at once took charge of the ship, and furnished such 
repairs and supplies as she required. This agent gave notice 
of his appointment at the American Consulate, the Custom 
House, and the Pilots’ and Harbor Master's offices; and had 
Coady & Co. made the least inquiry, they would have ascer- 
tained that Capt. Waterman was the agent of the owners, and 
consignee of the ship, duly authorized by letter of credit 
from the owners, to furnish all funds necessary for her re- 
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pairs and supplies. It is not in proof, nor is it pretended, 
that any such inquiry was ever made; and if there ever was 
a case where it was obligatory upon the lender to make such 
inquiry, it was this, where the master was a drunken, dissi- 
pated man, whose habits could not fail to be well-known. 

It is contended on behalf of the libellant, that even if he 
has not the law on his side, still that equity is with him, and 
he ought to recover. If the money advanced had gone for 
the use of the ship, this might be true. But it was not so 
used, and the owners have never derived the least benefit 
from it, as all the bills of the ship were paid by her consignee, 
Capt. Waterman. Coady & Co. advanced the money without 
the use of reasonable diligence; which money it is clear was 
squandered, or at least never applied for the purposes of the 
ship; and it seems to me their claim to recover has no solid 
foundation, either in law or equity. 

Let judgment be entered for the respondents, with costs. 

Mr. Campbell for libellant. 

Mr. Bates for respondents. 


NOTE.—See case of Spencer vs. Bailey and Gilbert, page 205. 
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IN ADMIRALTY. 


GEORGE W. Bumrus vs. Sere LEWIS.“ 


An officer of an American whaleship contracted to be paid off at Hono- 
lulu, at home prices.“ The Court held this to mean the average 
price of oil and bone at the vessel's home port, by latest advices, sub- 
ject, in the case of oil, to a deduction for insurance, leakage, landing, 
gauging, and commissions: and in the case of bone, to a deduction for 
insurance, shrinkage, labor, and commissions. 


Cuer Justice Let gave judgment as follows: 

This is a suit for wages brought by the libellant against 
the American whaleship “ Lewis.” 

It appears by the ship’s articles that the libellant was 
shipped on the 17th December, 1855, as first mate of the 
“Lewis,” for one cruise or season; was to receive the one 
twentieth share of all the ship’s catchings, besides a bonus 
of four hundred dollars, and was to be “paid off at home 
prices.” 

It is contended by the counsel for the respondents that the 
libellant is to be paid off in New Bedford, and not at Hono- 
lulu; but it seems to me that such a construction would lead 
to an absurdity, because if the mate, who shipped for only 
one season, was to be paid off in the same manner as those 
who shipped for the voyage after the return of the vessel to 
New Bedford, what was the necessity for saying he was to be 
paid off at home prices? And what reason was there for 
making a distinction in the articles between his case and that 
of the other officers and the seamen? This fact, that the libel- 
lant was to be paid off in Honolulu, is too clearly established 
in my opinion, to need further comment. 
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The only real question is, in my view, what is the proper 
construction to be given to the words “to be paid off at 
home prices?” On the part of the libellant it is contended 
that by home prices” is meant the gross price of oil and 
bone in New Bedford, according to the latest advices; while 
on the part of the respondents it is argued that such con- 
struction would be unjust, and that the term “home prices” 
means net home prices: that is to say, the gross prices less 
freight, insurance, leakage and shrinkage, primage, commis- 
sions, labor, and exchange. 

In my opinion, the fair construction of the contract is, that 
the libellant is entitled to receive at Honolulu the same 
prices for his share of the oil and bone that he would be en- 
titled to were he now in the home port. In other words, we 
are to consider the libellant as having gone home in the ship ; 
the vessel as having already arrived at her home port; and 
the home prices to be the same as those received by the last 
advices. What Mr. Bumpus would be entitled to receive in 
New Bedford, were the “ Lewis” now there, he is now entitled 
to receive in Honolulu. He cannot fairly claim to be put in 
a better position with regard to prices, than he would occupy 
were he in the ship now at home; nor can the owners justly 
demand that he shall be put in a worse position. 

The price of oil, according to this construction, would be 
the gross average price at New Bedford, which is by the 
latest advices eighty cents per gallon, less the insurance, 
leakage, landing, gauging and commissions; which according 
to the evidence would amount to a reduction of eleven cents 
per gallon, and would leave sixty-nine cents as the price 
which Mr. Bumpus is entitled to receive for his share-of the 
oil in Honolulu. The respondents claim that they are entitled 
to a further reduction of sixteen cents per gallon, namely, 
eight cents for freight, and eight cents for exchange. But I 
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do not think the claim a just one, for as I said before, we 
must consider him as having gone home in the ship, in which 
case no freight or exchange would be chargeable. If the 
owners had made any advances to Mr. Bumpus on account 
of his wages before they were due, they would be entitled to 
charge for exchange; but no such advances have been made. 

The price of bone would be the gross average price at New 
Bedford, which by last accounts was sixty-three cents per 
pound, less insurance, shrinkage, labor, and commissions, 
which would amount to a fraction over eleven cents per pound, 
and leave fifty-two cents as the price which Mr. Bumpus is en- 
titled to receive for his share of the bone. The account 
then will stand thus : 

SHIP “LEWIS,” 


To GEORGE W. BUMPUS, DR. 
To the one-twentieth of the oil taken, 105 bbls., 3,807 1-2 


gals., at 69 Cha... cece cece rece 444 %. $2,282 17 
To the one-twentieth of the bone taken, 1,465 lbs., at 52 cts..... 661 80 
$8,043 97 

CONTRA CR. 
By cash on account of wages, paid after arrival at Honolulu. 482 20 
Leaving a balance due the libellant of..............-..+06 $2,561 77 


Let judgment be entered for the amount of this balance in 
favor of the libellant, with costs. 

Mr. Campbell, for libellant. 

Mr. Bates, for respondents. 


INDEX. 


ACCOUNT STATED. 


What constitutes a sufficient account stated to sustain an action for 
the balance admitted to be due. Macfarlane vs. Sumner, 864. 


ADMINISTRATION. 


Administrators were held justified in continuing the business of the 
deceased for a time, where they acted in good faith, and for the 
best interests of the estate. In re the Estate of Vida, 152. 


A charge made by administrators for the services of a Clerk in mak- 
ing up their accounts, was disallowed. Ibid. 


Executors and administrators may compromise a debt where it is 
clearly for the interest of the estate to do so, and may also arbi- 
trate disputed claims, where they act with discretion and in good 
faith. Ibid. 


Administration was granted to a party here, holding a power of 
attorney from the intestate’s brother, residing in England. In re 
Porter, 297. 


The intestate had stated at the hearing of an application for admin- 
istration on his aunt’s estate, that he had received his share of her 
property during her life time. Held, that this did not preclude 
his administrator from showing that such statement was not true, 
and claiming his share in the aunt's estate. In re the Estate of 
Hakau, 471. 


An administrator is to be regarded in the light of a trustee, and if 
he becomes a purchaser of the intestate’s property, the sale may 
be set aside. If he has re-sold the property purchased by him, at 
a profit, he may be held to account to the heir at law for a share of 
that profit. In re the Estate of Turner, 476. 


The Court refused to allow the administrator commissions on the 
sale of real estate, where it appeared that it was not necessary to 
sell the same for the payment of debts, and held him responsible 
for interest on the funds in his hands from the time he was ordered 
to account by the Court. Ibid. 
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The judicial power of the Supreme Court extends to all cases of ad- 
miralty and maritime jurisdiction, and this power may be exer- 
cised by the Chief Justice at Chambers. Fessenden vs. Cargo of 
Ship “Charles, 161;’’ Spencer vs. Bailey and Gilbert, 187. 


The jurisdiction of Admiralty Courts is not confined to cases where 
a maritime lien exists. Spencer vs. Bailey and Gilbert, 187. 


A Court of Admiralty may decree delivery of specific property 
wrongfully detained on a claim for freight. Janion vs. Fox, 271. 


The Court, in a cause of possession,” will adjudicate upon the real 
and equitable ownership of a vessel, and is not restricted in its 
jurisdiction to an adjudication upon the bare legal title, resting 
upon the registry. Kaui et al. vs. Schooner Wilhelmine,“ 882. 


The Court of Admiralty has power, not only to award the possession 
of a vessel, but also, at its discretion, to award damages for her 
wrongful detention. Moll et al. vs. Bark George, and Post & 
Co., 484. 


314 Foreign vessel libelled while on a voyage, and the share of the 
minority owners levied upon to answer a judgment previously 
recovered against them. Moll et al. vs. Schooner “Vaquero,” 497. 


The Admiralty Courts of this Kingdom are not bound to take juris- 
diction of controversies growing out of maritime contracts between 
foreigners having no domicile in this country, yet they may law- 
fully exercise such jurisdiction, at their discretion. Williams vs. 
Lawrence et als., 580. 


APPRENTICE. 
A Master may correct his apprentice with due moderation. Rex vs. 
Greenwell, 146. 


ARBITRATION. 


An award of arbitrators, made under a verbal submission by the 
parties, is equally binding as if made in pursuance of a written 
submission under seal. Lathrop vs. Paki, 188. 


ARREST. 


The proper manner of making an arrest, under certain circum- 
stances, stated by the Court. See Hubertson vs. Cole, 72. 
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ASSAULT AND BATTERY. 


A person is not justified in using a deadly weapon against another 
except in an extreme case. Rex vs. Howard, 66. 

The owner of a house may use such means to eject an intruder as are 
reasonable and necessary, first requesting him to depart, and 
affording him a reasonable time to do so. Ibid. 


Where an assault took placa on Monday, the Court allowed the 
defendant to present evidence of a provocation on the preceding 
Saturday, and instructed the jury that they might take it into 
consideration in mitigation of damages. Irwin vs. Porter, 159. 


ATTACHMENT. 


For construction of Statutes relating to the issuing of Attachments, 
see Shillaber vs. Waldo et al., 81. 


Action on an Attachment Bond defeated, as a majority of the part- 
ners, plaintiffs, had caused their store to be closed, and placed 
their affairs in the hands of a third party for settlement, before 
the attachment was made, and therefore suffered no injury. 
Waldo et als. vs. Pelly et al., 58. 


The attachment of property in admiralty suits is not governed by 
the statutes which regulate attachments in suits at law. Spencer 
vs. Bailey and Gilbert, 187. 

Before issuing process to attach the ship on a libel for seamen’s 
wages, the Court will, in its discretion, summon the master to 


appear and show cause against it. Le Bon et al. vs. Ship Young 
America,” 194. 


ATTORNEY. 


Plaintiff’s attorney must show his authority to bring the suit, if 
called upon to do so, previous to the impannelling of a jury to try, 
or the hearing of a case. Gregory vs. Hanna, 118. 

Proctor for a claimant, in a suit in admiralty, must show his author- 
ity to appear if demanded. Spencer vs. Bailey and Gilbert, 205. 
Defendant’s attorney being unable to show sufficient authority to 

appear, his plea was struck from the file. Smyth vs. Hegarty, 866. 


BANKRUPTCY. 


What constitutes an act of bankruptcy, within the meaning of the 
statute. See Pelly et als. vs. Waldo et als., 50. 
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315 Who are included in the words “absent creditors,” used in the IIth 
section of the Bankruptcy Law of 1848. See Bullions adv. Loring 
Brothers & Co., 372. 


When claims presented to Commissioners in Bankruptcy are dis- 
puted, they must be proved by legal evidence, as in a Court of 
Law. Ibid. 


Proper construction of the 21st section of the Bankruptcy Law of 
1848, providing for the suspension of all civil suits against a bank- 
rupt. See Kinney et al. vs. Jones, 419. 


BILL OF EXCHANGE. 


The receiving of bills of exchange for supplies furnished to a ship in 
a foreign port, raises a presumption that they were taken as pay- 
ment therefor, but that presumption may be rebutted. Spencer 
vs. Bailey and Gilbert, 216. 


Implied warranty on sale of a bill of exchange, as to the genuineness 
of the drawer’s signature. See Dana vs. Angel, 319. 


Amount of damages recoverable in a suit upon a dishonored bill of 
exchange. See Scudder and Scudder vs. Weeks, 368. 


CHARTER-PARTY. 


When the general owner retains the possession, command and navi- 
gation of the ship, and contracts to carry a cargo or freight for 
the voyage, the charter-party is considered as a mere affreight- 
ment, sounding in covenant, and the freighter is not clothed with 
the character or legal responsibility or ownership. Fessenden vs. 
Cargo of the Ship Charles,“ 161. 


The lieu of the owner for freight on the cargo, shipped by the char- 
terer, is not extended by the usual covenant in the charter-party. 
Ibid. 

The lien was held to be waived on a part of the goods which had 
been delivered, notwithstanding the covenant referred to above; 
but the lien of the owner remained on a portion of the goods which 
had not been delivered, for the whole freight remaining unpaid. 
Ibid. 


COMMON-CARRIER. 


If merchandise in good order is entrusted to a carrier by sea, and it 
arrives at its destination in a damaged state, the carrier is respon- 
sible, unless he can show that the damage is not the result of his 
negligence. La Motte et al. vs. Angel, 287. 
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CONFESSIONS. 


Extra-judicial confessions of guilt should be received with great 
caution; but if made voluntarily and deliberately without any 
inducement of hope or fear, they are entitled to much weight. 
Rex vs. Marks and Butler, 81. 


The confession of one conspirator, made subsequent to the accom- 
plishment of the common enterprise, is not admissible in evidence 
against any one but himself. Ibid. 


CONSPIRACY. 


Every fraudulent combination, mutual understanding, or concerting 
together of two or more, to do what is obviously and directly 
wrongfully injurious to another, is a conspiracy. Rex vs. Ander- 
son and Russell, 67. 


CONSTRUCTION. 


However inartificial or untechnical the manner in which an agree- 
ment is drawn up, equity will give effect to the real intentions of 
the parties, as gathered from the objects of the instrument and 
the circumstances of the case. Lathrop vs. Wood, 121. 


The Court construed an instrument to be a contract of co-partner- 
ship on the ground that its terms plainly contemplated a commu- 
nion of interest and a mutuality of profits and losses. Ibid. 


An argument of inconvenience can have no weight in the construc- 
tion of a statute where its meaning is plain. Sawyer vs. Paty, 254. 


CONTEMPT. 


A commitment for contempt by a Police Justice, in a matter within 
his jurisdiction, and while he acta within the scope of his author- 
ity, cannot be interfered with by a Justice of the Superior Court 
on habeas corpus. In re Webster, 95. 


CO-PARTNERSHIP. 


A mutual participation of profits and losses in any business is suffi- 
cient to create a partnership. So held in the construction of a 
written agreement, in which the word partnership was not used. 
Lathrop vs. Wood, 121. 


One partner has no right to apply the partnership property to the 
payment of his own debts, without the consent of the other part- 
ners. Assong vs. Shoughing, 186. 
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316 There is no right of survivorship between merchant partners. 
Clouston vs. Ogden, 809. 


Duty of a surviving partner explained. Ibid. 


Receiver appointed to wind up partnership business. Ibid, 816: see 
also Spencer vs. Ogden, 820. 


CUSTOM. 


A usage among the ship chandlers of Honolulu to make such ad- 
vances, and furnish such supplies to foreign whale ships as may 
be asked for by the masters, without making any inquiry as to the 
necessity, either actual or apparent, for such advances and sup- 
plies, cannot be set up in contravention of the rules of the general 
maritime law on the subject. Coady vs. Ship “ Lewis,“ 545. 


DAMAGES. 


Evidence of previous provocation is sometimes admissible in mitiga- 
tion of damages, in cases of assault and battery. Irwin vs. Porter, 
159. 

The measure of damages for goods lost by a carrier by sea is the net 
price which they would have brought at the port of destination. 
La Motte et al. vs. Angel, 237. 

Damages against the Marshal, on his official bond, may be assessed 
by the Court without the aid of a jury. Smyth vs. Hegarty, 366. 

Amount of damages and expenses recoverable in a suit upon a dis- 
honored bill of exchange. Scudder and Scudder vs. Weeks, 368. 

The owner of land trespassed upon by animals has a lien upon them 
for the amount of his damages. Metcalf vs. Kahai, 402. 

Damages for the wrongful detention of a vessel may be recovered in 
Admiralty, in a suit for the possession. Moll et al. vs. Bark 
“George” and Post & Co., 484. 


DOWER. 


A widow was held entitled to dower in a leasehold estate, two hun- 
dred and seventy-seven years of the term remaining unexpired. 
In re Vida, 107. 


DUTIES. 


The 4th section of the Act of May 24th, 1858, giving effect to the 
increase of duties on Chinese and Manila goods at the expiration 
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of six months, declared void, as being in conflict with the 7th Arti- 
cle of the Treaty with Denmark. Coady & Co. vs, Goodale, 235. 


Duties on Chinese goods imported in a Danish ship, under the Act of 
1858, and the 7th Article of the Danish Treaty. See Melchers et al. 
va. Goodale, 308-427; also Rixman et al. vs. Goodale, 586. 


EMBEZZLEMENT. 


The showing of a mere deficiency in the accounts of a government 
officer, without proof of conversion or deceit, is not sufficient evi- 
dence on which to convict him of embezzlement. It must appear 
that he converted the money with a fraudulent intent. Rex vs. 
Swinton, 92. 


EQUITY JURISDICTION. 


The Equity side of the Supreme Court, having rightful jurisdiction 
of a matter for the purpose of discovery, will also give relief when 
necessary. Ewing et al. vs. Janion, 111-184. 


The funds of an absent judgment debtor, in the hands of his agent 
here, may be reached in equity, and applied to the payment of the 
judgment debt. Dana vs. Angel et al., 847. 


A conveyance of real estate in payment of a claim for labor and ser- 
vices, for a consideration far below its actual value, treated in 
equity as a mortgage. Williams and Williams vs. Kaea, 428. 


ESTRAYS. 


Rights of the owner of the land, and of the owner of trespassing cat- 
tle, defined. See Metcalf vs. Kahai, 402. 


EVIDENCE. 


Parol evidence cannot be admitted to contradict, add to, or vary the 
terms of a written contract; still, parol evidence is sometimes ad- 
missible for the purpose of correcting mistakes, but it will be jeal- 
ously watched by the Court. Fraise vs. Kealoha, 79. 


A ship’s log-book cannot be received in evidence in favor of the 
persons concerned in making it, or others, except in cases pro- 
vided for by statute; though it may be used against any persons 
to whom it may be brought home, as concerned either in writing 
or directing what should be contained therein. Cobb vs. Makee 
et al., 85. 


Evidence to prove that a Land Commission Award was obtained by 
fraud, is not admissible. Kukiiahu vs. Gill, 90. 
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317 An acknowledgment made before the Chief Magistrate of any large 
city in Great Britain, France, or the United States, or before a 
notary public, and duly authenticated under his hand and official 
seal, is sufficient evidence of the execution of a deed or power of 
attorney. Ewing et al. vs. Janion, 184: In re Porter, 297. 


A Minister’s certificate of a marriage, unless it purports to be a copy 
of the record which the law requires him to keep, is not admissible 
evidence in cases of crim. con. to prove the marriage. Whittit vs. 
Miller, 189. 


The registry of a ship is merely prima facie evidence of ownership. 
Post vs. Schr. Lady Jane,“ 286. 


Testimony taken under letters rogatory addressed to the U. S. Dis- 
trict Court in California was received, although not taken in a 
strictly formal manner. Ibid. 


When the subscribing witnesses to the execution of an instrument 
are resident without the Kingdom, secondary evidence will be 
admitted to prove the execution. Bullions adv. Loring Brothers 
& Co., 872. 


Rule as to subscribing witnesses in the case of a negotiable note. 
Ibid. 
See title Confessions.“ 


EXECUTION. 


A second execution may be allowed to issue, although a sufficient 
levy may have been made under the first, if it is shown that there 
is reason to believe that means will be taken to render the first 
levy abortive. Moll et al. vs. Bark George,“ 495. 


FALSE REPRESENTATION. 


318 Plaintiff recovered the amount of three promissory notes, endorsed 
to him by the defendant without recourse, on the ground of a false 
representation made by defendant as to the maker’s solvency. 
Martin vs. Montgomery, 49. 


FORBEARANCE. 


Forbearance to sue the debtor is a good consideration for the prom- 
ise of a third party to answer for the debt. Macfarlane vs. Sum- 
ner, 864. 
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FOREIGN REPRESENTATIVES. 


The privileges and immunities of Foreign Representatives and their 
attaches examined at length. In re Landais, 858. 


FREIGHT. 


The master of a ship having sold a quantity of coals at Rio Janeiro 
on the passage from Liverpool to Honolulu, the Court held that he 
was not entitled to demand freight on such coals from the con- 
signee here. Janion vs. Fox, 271. 


FRAUDULENT CONVEYANCE. 


A conveyance of property made with the intention on the part of 
the grantee to defeat an anticipated judgment against the grantor, 
is fraudulent and void, even if based on a valuable consideration. 
Cockett vs. Hubbard, 174. See Wood vs. Stark, 9. 


FUNERAL EXPENSES. 


As against creditors the rule of law is, that no more shall be allowed 
for funeral expenses than is absolutely necessary, regard being had 
to the degree and condition in life of the deceased person. In re 
the Estate of Vida, 152. 


GENERAL AVERAGE. 


As to what expenses may, and what may not, be included in a gene- 
ral average. See the Philomela,” 177. 


HABEAS CORPUS. 


A Justice of the Superior Court, at Chambers, will not interfere on 
a Writ of habeas corpus, with a commitment for contempt, made by 
a Police Justice, in a matter within his jurisdiction, and while he 
acts within the scope of his authority. In re Webster, 95. 


The Court may grant a Writ of habeas corpus to a party confined 
upon process in a civil suit. In re Cambridge, 840. 


The Court, on habeas corpus, will go behind the process of arrest and 
detention, issued against the defendant in a civil suit, and inquire 
into the sufficiency of the cause. Ibid. 


HUSBAND. 


The husband is liable for all torts of the wife committed during 
coverture. Apong vs. Marks, 88. 
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318 JOINT CONTRACTORS. 


Joint Contractors must all be joined as defendants in an action for 
breach of the contract. Macfarlane vs. Gilmore, 71. 


JUDGMENT. 


An existing judgment cannot be defeated by a lease made for that 
purpose, to a party having knowledge of the judgment. Wood vs. 
Stark, 9. 


319 When a party recovers a judgment upon secured and unsecured 
debts, he may first apply what is collected to the extinguishment 
of the unsecured portion of the debts, and next in satisfaction of 
the secured part. Wood vs. Ladd et als., 28. 


An anticipated judgment cannot be defeated by a conveyance of 
property made with that intent, if the grantee participates in the 
fraudulent intention. Cockett vs. Hubbard, 174. 


Judgment by default refused on a promissory note made by the agent 
of a joint stock company, where it did not appear that such agent 
had power to bind the company by making the note. Wright vs. 
H. S. Navigation Co., 426. 


JUDGMENT CREDIT OR. 


A judgment creditor is not entitled to a priority of payment over 
creditors by simple contract, out of the estate of a party deceased 
insolvent. Nathan vs. Vida’s Administrators, 148. 


JURISDICTION. 


Police Justices have jurisdiction over torts and wrongs arising upon 
the high seas, when committed on board of Hawaiian vessels. 
Rex vs. Parish et al., 58. 

The jurisdiction of our Courts extends to a marine league from the 
shore, along the coasts of the islands. Ibid. 


See titles, Admiralty Jurisdiction,” Equity Jurisdiction.” 


JURY. 


When the jury take the law into their own hands, and find a verdict 
contrary to the law, without regarding the instructions of the 
Court, the Court will set aside such a verdict so often as it is re- 
turned. Lewis vs. Davis and Davis, 248. 
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LAND TITLES. 


A Land Commission Kuleana Award is good as against a Royal 
Patent of anterior date, which reserves the rights of native ten- 
ants. Kekiekie vs. Dennis, 69. And the Court will not go behind 
the award and receive evidence of its having been obtained by 
fraud. Kukiiahu vs. Gill, 90. 


LEASE. 
A lease made to defeat an existing judgment against the lessor, the 
lessee having knowledge thereof, is fraudulent and void aa to third 
parties. Wood vs. Stark, 9. 


In leasehold estates for a term of years, delivery of possession was 
never necessary. Judd vs. Ladd et al., 17. 

Lessor for a term of years cannot re-énter on the demised premises 
for non-payment of rent, unless the lease contains a proviso for 
forfeiture and re-entry upon non-payment. Wirt et al. vs. Phil- 
lips, 102. 

A lease for one year, with a preference to the lessee, in case he 

should desire at the end of that time to take the premises for a 
further term, does not import a lease from year to year. Boyd vs. 
Pico, 898. ` 


LIEN. 
A material-man has a lien on the ship, whether foreign or domestic, 


for supplies or repairs; but he may waive his lien by giving a 
personal credit to the owner. Moll et al. vs. Bark “ George,” 491. 


See title “Charter Party.” 


LOG-BOOK. 


Rule as to the admission of a ship’s log-book in evidence. Cobb vs. 
Makee et al., 85. 


MANDAMUS. 


319 


The Court granted a rule against one of the Circuit Judges of Ha- 320 


wail, requiring him to show cause against the issuing of a Writ 
of Mandamus, where he had refused to grant an appeal. Rex vs. 
Aiko, 252. i 
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MARRIAGE, 


320 In all civil cases marriage may be proved by reputation, declarations 
and conduct of the parties, and other circumstances usually accem- 
panying that relation. Such evidence is not conclusive, but it 
is admissible to the jury as testimony from which marriage may 
be inferred. Apong vs. Marks, 88. 


A Minister’s certificate of a marriage, unless it purports to be a copy 
of the record which the law requires him to keep, is not admissi- 
ble evidence to prove the marriage, in cases of crim.con. Whittit 
vs. Miller, 139. 


MARSHAL AND SHERIFF. 


The exoneration of a Sheriff by the Court will not protect him from 
liability to third parties. Wiley vs. Boyd, 20. 

The Marshal has no power, under a Writ of Attachment, to enjoin 
parties not to pay over money to the defendant; and no person is 
bound to obey such injunction, if there is no power to enjoin given 
in the Writ. Wiley vs. Nicholson, 44. 


The Marshal cannot excuse himself for not executing process of 
arrest against a defendant, on the ground that the bond of indem- 
nity filed by the plaintiff is not stamped, if the process is issued in 
a manner of which the Court has jurisdiction. Smyth vs. Hegar- 
ty, 366. 


MASTER. 
See title Ship-Master.”’ 


MATERIAL-MAN. 


A material-man, furnishing supplies on the master’s order, is not 
bound to show that there was a positive necessity for such supplies. 
It is sufficient if there was an apparent necessity. Spencer vs. Bailey 
and Gilbert, 216. 


The material-man has a lien on the ship, for supplies and repairs, 
without any distinction between foreign and domestic ships; but 
he may waive that lien by giving a personal credit to the owner. 
Moll et al. vs. Bark George, 491. 


MINORS. 


When a minor purchases land he must make his election within a 
reasonable time after reaching his majority, whether he will keep 
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the land and pay for it, or disaffirm the contract and return the 
land. Kahanu vs. Thompson, 421. 


MORTGAGE. 


For general principles applicable to chattel mortgages, see Hardy 
vs. Ruggles et als., 409, 489, 447, 457. 


MURDER AND MANSLAUGHTER. 


If a person in the commission of a felonious act, that is, one which 
is highly criminal, undesignedly kills another, such killing is mur- 
der. If such act is simply unlawful, and without any deliberate 
malicious intention, the killing will be manslaughter. Rex vs. 
Bush, 62. 

Where the hurt or injury inflicted is of a severe or dangerous char- 
acter, and the efficient cause of death, although there be a predis- 
posing condition of the body, without which it would not have been 
fatal, it is, nevertheless, a killing, by means of such hurt or injury. 
Rex vs. Greenwell, 146; Rex vs. Sherman, 150. 


NEW TRIAL. 


New trial granted on the ground of surprise and the discovery of 
new and material evidence. Walker vs. Grimes, 54. 


A new trial will not be granted on the ground that improper evi- 
dence was admitted on the trial, if there be sufficient evidence 
without it to warrant the finding of the jury, and it does not ap- 
pear that injustice has been done by the admission of the improper 
evidence. Whittit vs. Miller, 189. 

A new trial will not be granted on the ground of excessive damages 
in an action for crim. con., unless it appears to the Court that the 
jury acted under the influence of undue motives, or of gross error, 
or misconception of the subject. Ibid. 

A motion for a new trial may be made at any time within ten days 
after judgment has been rendered. Fell et als. vs. Parke, 519. 

A party may, pending a first motion for a new trial, make a second 
motion, based upon new and distinct grounds, not known to him at 
the filing of the first motion. Ibid. 


NON-SUIT. 
See title Practice. 
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OFFICER. 


Where an officer is resisted he may repel force by force, and he will 
be justified in so doing, even if death should ensue; yet he ought 
not to come to extremities upon every slight interruption, nor 
without a reasonable necessity. Rex vs. Sherman, 150. 


PARTIES TO ACTIONS. 


Joint contractors must all be joined as defendants in an action for 
breach of contract. Macfarlane vs. Gilmore, 71. 


A suit upon a written contrast, made by the master of a ship in his 
own name, cannot be brought in the name of the owners, their 
names not appearing in the contract, but must be brought in the 
name of the master. Archer et al. vs. Makee et al., 77. 


PASSENGERS. 


Passengers must be furnished with sufficient ship-room, wholesome 
provisions, &c., and treated with kindness. Wahine et al. vs. 
Apcar, 65. 


PASSPORT. 


The master of a packet running to California, having conveyed a 
judgment debtor out of the Kingdom without a passport, was held 
liable to pay the debt. Sawyer vs. Paty, 254. 

A promissory note is sufficient evidence of a subsisting indebted- 
ness to justify the Collector General of Customs in withholding a 
passport, upon request. Hardy vs. Collector General of Customs, 
488. 


PAWN. 


A ship, if pawned, cannot be used by the pawnee without the con- 
sent of the pawner. Law relating to the use of pawns stated by 
the Court. Howard vs. Hubertson, 74. 


PERJURY. 


A party cannot be legally convicted of perjury for a false statement 
made in a Probate Court, in a proceeding which is irregular and 
unauthorized. Rex vs. Papa and Kameakua, 846. 
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POSTPONEMENT. 


Notice of a motion for postponement of trial ought to be given to the 
opposite party, together with a copy of the affidavit upon which 
the motion is based. Judd vs. Ladd & Co., 14. 


Several rules relating to the postponement of trials laid down by the 
Court. See Howard vs. Hubertson, 74. 


PRACTICE. 


Before issuing process of attachment against the ship on a libel for 
seamen’s wages, the Court summoned the master to appear and 
show cause against it. Le Bon et al. vs. Ship “ Young America,“ 
194. 


The claim of a party intervening in an Admiralty suit must be veri- 
fied according to the practice of Admiralty Courts in other coun- 
tries. Spencer vs. Bailey and Gilbert, 205. 


A loose and general allegation of ownership is not sufficient. Ibid. 


The claim should be accompanied by a stipulation for the payment 
of costs and expenses, particularly when the claimant resides 
abroad. Ibid. 


A rule was granted against one of the Circuit Judges of Hawaii, 
requiring him to show cause against the issuing of a Writ of 
Mandamus, where he had refused to grant an appeal. Rex vs. 
Aiko, 252. 


Non-suit for non-joinder of parties refused. Verdict for plaintiff. 
The Court refused to set aside the verdict, and allowed judgment 
to be entered for plaintiff, on certain conditions. Mitchell vs. 
Fay, 259. 


On motion for a second commission to take testimony abroad, the 
applicant must set forth what he expects to prove by the witnesses 
named. Fell et als. vs. Parke, 268. 


If there are writings of any kind to be proved, they should be an- 
nexed to the affidavit. Ibid. 


Defendant, in a criminal case, having failed to perfect his appeal 
from the Police Court, the cause was struck from the Calendar. 
Rex vs. McGregor, 265. 

It appearing that the principal witnesses against the defendant in a 
criminal prosecution were interested in the fine to be imposed, the 
Court directed an acquittal. Rex vs. Grant, 266. 
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322 A suit cannot be instituted against this Government without the 
permission of the King in Council. Cuthbert vs. The Hawaiian 
Government, 266. 


A party convicted of a misdemeanor in the Police Court, having 
failed to perfect his appeal, could not recover back the amount of 
his fine deposited as bail in the hands of the Deputy Sheriff. Hen- 
nessey vs. Wood, 267. : 


What is a proper verification of plaintiff’s petition. See Morgan vs. 
Manuel, 291. ; 


Upon petition in equity, addressed to the Chief Justice, process may 
be issued, returnable before any Justice acting as Chief Justice for 
the time being. Clouston vs. Ogden, 309. 


In an action brought by the plaintiffs, as owners of the bark Ma- 
donna,” to recover damages sustained by the non-employment of 
their vessel, by reason of a libellous placard published by the ‘de- 
fendant, the plaintiffs having failed to prove their ownership of 
the vessel, were non-suited. Russell et als. vs. Fitch, 347. 


The first section of the Act of 1848, to prevent special pleading, does 
not apply to the verification of libels in Admiralty, or bills in 
Equity. Scudder and Scudder vs. Weeks, 368. 


Claimants (in Admiralty) having applied for letters rogatory, the 
Court coupled the grant with a condition that the claimants should 
either release the libellants from their bond, or give bond them- 
selves in a like amount with the libellants. Moll et al. vs. Bark 
„George, 417. 


The Court refused a motion for judgment by default upon a promis- 
sory note, made by a party as agent for a joint-stock company, 
unless it could be shown that he had authority to bind the com- 
pany by his note. Wright vs. Hawaiian Steam Navigation Com- 
pany, 426. 


323 The Chief Justice declined to entertain, at Chambers, an applica- 
tion to annul the grant of privileges made to the H. S. Naviga- 
tion Company, on the ground that, by the terms of the grant, the 
Supreme Court, in its collective capacity, alone had jurisdiction 
in the matter. The Minister of the Interior vs. Prendergast et 
als., 500. 


See titles, Parties to Actions, New Trial,” “ Postponement.” 


INDEX. 577 


PREFERRED CLAIMS. 


The claim of the clerk of the deceased for three months’ salary, due 
at the time of the decease, was allowed by the Court to be paid in 
full, although the estate was insolvent. In re the Estate of Vida, 
152. 


PRIORITY OF PAYMENT. 


A judgment creditor is not entitled to a priority of payment, over 
creditors by simple contract, out of the estate of a party deceased 
insolvent. Nathan vs. Vida’s Administrators, 143. 


PROBATE. 


The due admission of a will to probate by a Court of competent juris- 
diction, the judgment being unrevoked, is conclusive as to the 
validity of the will, and binding upon all persons. Keliipelapela 
vs. Pamano et al., 508. 


PROMISSORY NOTE. 


A bona fide holder of a negotiable note, to whom it was assigned for 
a valuable consideration before it was due, is entitled to recover 
against the maker, notwithstanding he may have paid the amount 
of the note to the original payee. Pelly vs. Nicholson, 12. 


A failure of consideration may always be shown by parol evidence, 
in defence to an action on a promissory note. Grimes vs. Walker, 
21. 


Plaintiff recovered the amount of three promissory notes, endorsed 
to him by the defendant, without recourse, on the ground that at 
the time of the endorsement the defendant represented the maker 
as being solvent, well knowing that he was in fact insolvent. Mar- 
tin vs. Montgomery, 49. 


The law implies, from the nature of the instrument, that a promis- 
sory note is given for value received, without the expression, 
“value received,” being used in the note. Lathrop vs. Kamaka- 
kehau, 160. 


The taking of a promissory note in settlement of an account is not a 
payment or extinguishment of the debt, but merely changes its 
form, and postpones the time for its payment. Hardy vs. Collec- 
tor General of Customs, 488. 
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323 RECORD. 


Effect of priority of record as between several conveyances. See 
Burdick vs. Disher, 114. 


RE-ENTRY. 


Lessor, for a term of years cannot re-enter for non-payment of rent, 
unless the lease contains a proviso to that effect. Wirt pt al. vs. 
Phillips, 102. 


RIGHT OF WAY. 


The continuous and unmolested use of a way since the year 1841, 
held sufficient to create a right of way by prescription. Rooke vs. 
Nicholson, 508. 


SCHOOL TAX. 


Held, that the Act of 1851, imposing a special school tax upon for- 
eigners, and persons of foreign parentage, is not unconstitutional. 
Naone vs. Thurston, 892. 


324 SEAL. 


There is no law of this Kingdom which makes a seal necessary to the 
validity of adeed. Wood vs. Ladd et als., 28. 


SEAMEN. 


Seamen in the whaling service are not partners or tenants in com- 
mon with the master and owners of the vessel in the products of 
the voyage. Clark vs Jagger, 208. 


Liable to reasonable and necessary punishment for disobedience to 
the lawful commands of the master. Ibid. (See also Edwards vs. 
Stott, 824.) 


May be imprisoned in a foreign jail, where it is positively necessary 
to the peace or safety of the ship that he be removed on shore. 
Ibid. 


When the master of an American ship fails to comply with the Act 
of Congress of 1803, and produces no crew list, it will be presumed 
that the seamen discharged from his ship are American citizens; 
and the burden of proof will rest on the master to show that they 
are not so. In re Angel, U. S. Consul, 224. 


INDEX. 579 


Seaman’s advance must be returned by the shipping master, if the 
seaman fails to sail in the ship, according to agreement. The ill- 
ness or death of the seaman will not excuse the shipping muster. 
Dougherty vs. Wilcox, 229. 


Seamen employed in foreign whaleships for a whole voyage may, 
under certain circumstances, be entitled to payment of their wages 
here before the end of the voyage. Williams vs. Lawrence et als., 
580. 


Construction of the phrase, to be paid off at home prices,“ in a 
whaleman’s contract. See Bumpus vs. ship Lewis,“ 558. 


SERVANT. 


The whipping of servants or laborers is not justifiable under the 
laws of this Kingdom. Rex vs. Greenwell, 146. 


SET-OFF. 


In a suit to recover the freight of goods, the consignee may set-off 
damages arising from the negligence of the carrier. La Mott et 
al. vs. Angel, 287. 


SETTLED ACCOUNT. 


An account which has been settled between the parties, and the bal- 
ance paid, cannot be re-opened unless fraud or mistake can be 
shown. Beauvais vs. Porter & Ogden, 116. 


SHIP. 


The vendor of a ship cannot recover in an action for the purchase 
money until he has first tendered a good and sufficient bill of sale 
to the vendee. Macfarlane vs. Gilmore, 71. 


A ship, if pawned, cannot be used by the pawnee without the con- 
sent of the pawner. Howard vs. Hubertson, 74. 

The registry of a ship is entitled to very little weight as evidence of 
ownership, and so far from being conclusive, is merely prima facie 
evidence. Post vs. schooner Lady Jane,“ 286. 


SHIP MASTER. 


The master of a vessel conveying a debtor out of the Kingdom with- 
out a passport, is liable for his debts. Sawyer vs. Paty, 254. 
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324 The implied authority of the master to borrow money for the supply 
or repair of the ship, ceases to exist where the owners have pro- 
vided other funds which may be applied for that purpose, or 
where they have a consignee or agent at the place, authorized to 
make all necessary repairs and supplies. Coady vs. ship Lewis,“ 
545. 


325 SHIP-OWNERS. 


How they may protect themselves from liability for advances made 
to the master, in good faith, by third parties, by reason of their 
having an agent or consignee here to provide necessary supplies. 
See Coady vs. ship Lewis,“ 545. 


SMUGGLING. 


The onus probundi rests upon any party accused of smuggling liquors 
of showing their legal importation and payment of duties thereon. 
Rex vs. Webster, 117; Rex vs. Coady, 120. 


STATUTES. 


Where there appears an irreconcilable discrepancy between the 
Hawaiian and English versions of a Statute, the Court will adhere 
to the former. Metcalf vs. Kahai, 402: Hardy vs. Ruggles et als., 
457. 


TENDER. 


To support the plea of tender, and thereby save costs, it must ap- 
pear that the tender was absolute, and uncoupled with any condi- 
tion. Hardy vs. Angel, 262. 

‘Owner of trespassing animals may defeat the right of the owner of 
land to impound them by making a sufficient tender to cover all 
the damages. Metcalf vs. Kahai, 402. 


TRESPASS. 


See title “Estrays.” 


TRIAL BY JURY. 


The Act of May 2nd, 1856, confiding the settlement of disputes re- 
specting private rights of way to local Boards of Commissioners, 
is not in conflict with the 6th Article of the Constitution, which 
secures the-right of trial by jury in all cases in which it has 
been heretofore used in this Kingdom.’’ Rooke vs. Nicholson, 508 
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TROVER. 


Trover brought by the heir against the relatives of the widow, who 
died before her dower was set off, for taking away and converting 
to their own use personal property belonging to the husband’s 
estate: Held, that defendants were liable, and could not defend 
themselves by saying that the property converted amounted to no 
more than the widow’s share of her husband's personalty. Kelii- 
pelapela vs. Pamano et al., 503. 


VENDOR AND VENDEE. 


The vendee may claim a corresponding deduction in the price where 
there is a deficiency in the quantity of the goods sold. Haskins 
vs. Shillaber, 47. 


Where the contract has been executed, and the goods paid for, the 


vendee has no right, in the absence of fraud, to return them upon 


the failure to correspond to the warranty, but must sue upon the 
warranty; and he can recover the difference between the price 
paid and the actual worth of the goods. Hegarty vs. Snow, 198. 


The buyer of goods, upon the discovery of their insufficiency, must 
give notice to the vendor, if he would avail himself of his right to 
complain of the insufficiency. Snow vs. Swan & Clifford, 268. 


The Court intimated an opinion that the usual recital in a deed, ac- 
knowledging the receipt of the consideration, is only prima facie 
evidence of payment, and open to explanation. Alo vs. Blair et 
al., 269. 


If a vendor sell an estate, representing it to be in a flourishing con- 
dition, when in fact it is a wreck, the sale is fraudulent, Ibid. 


VERDICT. 


When the jury return a verdict contrary to the law, disregarding 
the instructions of the Court, such verdict will be set aside. Lewis 
vs. Davis and Davis, 248. 


WARRANTY. 


For an exposition of the law of warranty, in the sale of goods, see 
Hegarty vs. Snow, 198. 


There is an implied warranty in the sale of a bill of exchange, that 
the drawer’s signature is genuine. Dana vs. Angel, 319. 
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326 WIFE. 


A contract, made by a married woman, to perform service for an- 
other, is not per se void, but may subsist at least until the husband 
shall interfere and put an end to it. Hookii et als. vs. Nicholson, 
467. 


WILL. 
See title, “ Probate.” 


